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Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 
[B-192669] 


Pay—Retired—Death of Member—Court Determination 


A claim by a retired Navy member’s wife for the member's retired pay accruing 
during the 7-year period from the date of his disappearance to the date he was 
declared dead by a State court may not be allowed since retired pay is payable 
only during the member’s life and there is no showing whether he was alive after 
his disappearance or evidence of when he actually died, and the State court 
determination appears to be presumptive only and does not establish that the 
member lived for 7 years. 


In the matter of Retired pay—presumption of death, December 1, 
1978: 


This decision is the result of an appeal of a settlement by our 
Claims Division dated July 31, 1978, denying a wife’s claim for her 
husband’s retired pay for the period January 1, 1970, through Novem- 
ber 26, 1976. 

A retired member of the Navy disappeared from the Veterans’ Ad- 
ministration Hospital, Seattle, Washington, on November 26, 1969, 
after having been diagnosed as suffering from a fatal disease. Ap- 
parently the disease was in its advanced stage at the time the member 
disappeared. His retired pay was suspended effective January 1, 1970. 
No information concerning his whereabouts or existence has been re- 
ceived since his disappearance. On March 25, 1977, the Superior Court 
of the State of Washington for Kitsap County held a hearing for the 
purpose of adjudicating intestacy and heirship and in the matter of 
his estate. The Court in connection with that hearing issued an order 
stating that the member had died intestate on November 26, 1976, 
leaving property in the State of Washington subject to probate. There 
is no indication that the United States was represented at that hearing. 

The retired pay of a retired member of the armed services accrues 
only during the life of the member. 48 Comp. Gen. 706 (1969). Pay- 
ment of such pay is generally authorized to be made only to the retired 
member, except that upon his death the amount accrued but unpaid 
may be paid to his beneficiary as provided by 10 U.S.C. 2771. There- 
fore, the fact of the member’s death and the date of death must be 
established before payment may be made on such claim. We have also 
held that retired pay may not be paid for any period subsequent to 
the last day on which the member is known to have been alive, when 
the actual date of death is not established by competent evidence. 14 
Comp. Gen. 411 (1934). 

In cases where a judicial decree declares that a person is presumed 
to be dead on a designated date, such a decree does not establish that 
the person concerned lived for any fixed period or that his life did 
not end immediately after his unexplained absence. See David v. 
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Briggs, 97 U.S. 628 (1878). Further, even a statutory presumption 
of death does not purport to create a conclusive presumption that the 
individual died at the end of the 7-year period, nor does it preclude 
the introduction of evidence to show that death occurred earlier. Peak 
v. United States, 353 U.S. 48, 45-46 (1957). 

In settling similar missing persons’ cases we have said that in the 
absence of an applicable Federal statute, we will give great weight to 
the determinations of the State courts under State statutes, particu- 
larly where the United States has been represented in the State court 
and the pertinent issues are presented to the court. See B-187165, Sep- 
tember 16, 1976. However, where the only basis presented to us for 
payment of a claim for retired pay of a missing member is a State 
court decree entered on the basis of presumptive evidence in a pro- 
ceeding to which the United States is not a party, we have followed 
the rule that the United States is not necessarily bound by such a 
decree. See Privett v. United States, 256 U.S. 201 (1921); United 
States v. Candelaria, 271 U.S. 482 (1926). In the absence of further 
proof in such cases that the member was alive after the date of dis- 
appearance, we have found such claims too doubtful for us, the 
accounting officers of the Government, to allow. In such cases the 
claimants are left to pursue their claims in the Federal courts. See for 
example B-176008, September 18, 1972, and B-173649, August 31, 1971. 

Accordingly, in view of the lack of specific information relating 
to the continued life of the decedent and in view of his condition at 
the time he disappeared, subject claim is too doubtful for us to allow. 
Therefore, the Claims Division’s action disallowing the claim is 
sustained. 


[ B-189778 J 


Officers and Employees—Transfers—Relocation Expenses— 
Eligibility 

Eniployees of Postal Service contract compliance unit were transferred to Gen- 
eral Services Administration (GSA) incident to a transfer of function. They 
are not eligible for relocation expenses under 5 U.S.C. 5724 and 5724a since 
those sections restrict reimbursement to employees of an agency. The term 
“agency,” as defined in 5721(1) and 5 U.S.C. 105, excludes the United States 


Postal Service. Therefore, individuals who transfer to or from the Postal Serv- 
ice are not eligible for relocation expenses under 5 U.S.C. 5724 and 5724a. 


In the matter of Postal Service Employees—Relocation incident to 
transfer of function to GSA, December 4, 1978: 


The Administrator, General Services Administration, asks whether 
an agency may refuse to reimburse an employee for relocation ex- 
penses because of budget considerations and, if an agency cannot, 
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whether an employee may effectively waive reimbursement of those 
expenses, 

The Administrator states that the questions arise due to the trans- 
fer of a Postal Service contract compliance function to the General 
Services Administration (GSA) effective April 1, 1976. The transfer 
was accomplished by Order No. 1 (Revised) dated January 20, 1976, 
of the Acting Director, Office of Federal Contract Compliance Func- 
tions, United States Department of Labor. As a result of the transfer 
of function, GSA was required to offer employment to 67 Postal Serv- 
ice employees. To help accommodate the transfer of function, GSA’s 
personnel ceiling was increased by the Office of Management and 
Budget by a total of 25 positions. The Administrator states that be- 
cause of personnel ceiling limitations and budget constraints, each of 
the transferees was advised that “if more than twenty-five employees 
accept the GSA offer, a reduction-in-force will be highly probable.” 
However, all of the 67 employees were offered positions with GSA 
at their existing salary. Also, the Postal Service provided each em- 
ployee with an offer of a Postal Service position, which usually was 
at a lower salary rate. Apparently, 27 employees accepted the GSA 
offer of employment and were all able to be accommodated because of 
GSA employee turnover and retirements. 

The Administrator states that since this action had not been planned 
for, there was no money in the budget to pay for other benefits for the 
27 employees. Although the Postal Service transferred some funds for 
salaries and retirement contributions and the Office of Management 
and Budget allowed GSA to request additional funds, insufficient 
funds were available to enable GSA to pay all the necessary expenses. 
Accordingly, GSA advised each employee that it would not be able 
to pay appropriate relocation expenses because of its budget situation. 

The Administrator presents two questions for our resolution. The 
first question is whether the authorization and approval of expenses 
incurred incident to an employee’s transfer is within an agency’s dis- 
cretion in order that such expenses may be withheld due to budget 
considerations. The second question presented is whether an employee 
may effectively waive appropriate reimbursement for transfer related 
expenses. 

Although not raised by GSA, we believe that a threshold question is 
whether an employee who transfers or is transferred to or from the 
Postal Service is eligible for reimbursement of relocation expenses. 
Sections 5724 and 5724a (1976) of title 5, United States Code, which 
authorized payment of relocation expenses, are limited by section 
5721(2) to apply only to “an individual employed in or under an 
agency.” The term “agency” is defined in section 5721(1) as including 
an “Executive agency,” which under 5 U.S.C. §105 includes an 
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“independent establishment.” However, the latter is defined at 5 U.S.C. 
§ 104 as follows: 


For the purpose of this title, “independent establishment” means— 

(1) an establishment in the executive branch (other than the United 
States Postal Service or the Postal Rate Commission) which is not an 
Executive department, military department, Government corporation, or 
part thereof, or part of an independent establishment * * *. [Italic supplied.] 


Since the Postal Service is not an “agency” within the meaning of 
5 U.S.C. § 5721(1), it follows that an employee of the Postal Service 
is not covered by the provisions of 5 U.S.C. §§ 5724 and 5724a, and is 
not entitled to relocation expenses thereunder upon transfer to an 
agency covered under those sections. Rather, the situation here is 
analogous to that of a new employee who, unless he qualifies as a man- 
power shortage category employee, must bear the expenses of report- 
ing to his first duty station. Thus, the subject employees are not eligible 
for reimbursement of relocation expenses under 5 U.S.C. §§ 5724 and 
5724a. 

In view of the above we find it unnecessary to answer the questions 
presented by the GSA Administrator. However, we note that the 
question pertaining to “budget constraints” was addressed in a deci- 
sion of this Office, David C. Goodyear, 56 Comp. Gen. 709 (1977). In 
Goodyear we held that budget constraints cannot form the basis for 
denying an employee relocation expenses once his transfer has been 
found to be in the Government’s interest. 


[ B-191293 J 


Mileage—Travel by Privately Owned Automobile—Dependents— 
Evacuation 

Employees of Padre Island National Seashore and their families were ordered 
to leave the island and travel to a place of safety due to the threat of a hurri- 
cane. If the agency determines that an evacuation in fact occurred under its 


regulations, employees would be entitled to mileage for dependent transportation 
by private automobiles incident to the evacuation. 


In the matter of Veldon A. Chapman and others—Travel Expenses— 
Hurricane Evacuation, December 4, 1978: 


This decision responds to the request of Levi E. Lopez, an authorized 
certifying officer of the Department of the Interior, National Park 
Service, Southwest Region, concerning the claims of three employees, 
Rudy G. Fichtner, Veldon A. Chapman, and H. Wayne Norton, for 
the reimbursement of expenses related to the evacuation of their 
dependents from Padre Island. Mr. Lopez disallowed the claims on 
the basis that an evacuation did not take place since no household 
goods or personal effects were removed from the island. 
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The employees work at the Padre Island National Seashore where 
they are required to live in Government furnished quarters as a con- 
dition of employment. The record shows that the three employees and 
their families were directed to leave Padre Island and take up tem- 
porary residence at the Hilton Inn, located approximately 40 miles 
from the island headquarters, when hurricane Anita threatened to 
strike the island on August 31, 1977. The employees were given radios 
and Government automobiles and were instructed to remain in duty 
status and maintain continuous radio communications with headquar- 
ters which is located some 16 miles from the employees’ residences and 
out of the park boundary. The wives of the employees drove privately 
owned vehicles to and from the Hilton Inn. 

As a result of this temporary evacuation, claims for the expenses 
of the employees’ families were submitted and denied for the reason 
set forth above. Mr. Lopez has treated the incident as an official order 
to the employees to leave the island and travel to the Hilton Inn on 
temporary duty rather than an authorized evacuation. He concludes 
that only the employees are entitled to mileage and per diem allow- 
ances for the temporary duty. 

The Padre Island National Seashore operates under a Hurricane 
Preparedness Plan, approved by the Southwest Regional Office on 
September 30, 1976. This Plan prescribes procedures to be followed by 
the National Seashore employees and their families in situations when 
a hurricane strike is imminent. Pertinent provisions of the Plan pro- 
vide for the evacuation of families to the mainland well in advance 
of a storm to insure their safety. 

Section V of the Preparedness Plan, Relocation of Families Living 
in Government Quarters, stipulates that park employees and depend- 
ents living in Government housing on Padre Island will be evacuated 
and provided with temporary quarters within a 50 mile radius of park 
headquarters. The section further provides that park employees living 
in private housing on the mainland may evacuate at their own discre- 
tion, but will not be placed on per diem. Rates of per diem allowed 
are designated as the same rates applicable to a change of duty station. 
The Plan also recognizes the possibility that some employees will be 
assigned duties at a duty station other than the place of evacuation 
and therefore will be separated from their families. 

Title 5, United States Code, section 5725, provides the authority 
for transportation at Government expense of the immediate family 
of a Government employee when an official determination by proper 
authority is made that emergency evacuation of families is required. 
No provision is made in section 5725 for subsistence and we are un- 
aware of any other authority that would authorize such payments 
including the per diem set forth in the evacuation plan. Staff personnel 
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at agency headquarters in Washington, D.C., advise that they know 
of no such authority. In accordance with Part 347, Chapter 16, Para- 
graph 4 of the Departmental Manual criteria for evacuation is as 
follows: 

The immediate family of an employee may be evacuated because of military 
or other reasons which create imminent danger to life or property, or adverse 
living conditions which seriously affect health, safety, or accommodations of 
the family. They may also be evacuated when an employee is transferred or 
assigned to duty at places where his immediate family is not permitted to accom- 
pany him for above reasons. 

It is indicated that the three employees and their families were offi- 
cially ordered to leave the island and travel to the Hilton Inn be- 
cause of the threat of a hurricane. Whether an evacuation in fact 
occurred would primarily be a matter for determination within the 
agency under the authority of 5 U.S.C. 5725, supra. If the agency 
determines that the employees were evacuated in accordance with 
the applicable agency regulations then the employees would be entitled 
to reimbursement for mileage for transportation of their families by 
private automobiles for the round-trip distance between their resi- 
dences on Padre Island and the evacuation point. As stated above, 
no travel per diem or other form of subsistence expense reimburse- 
ment is authorized under 5 U.S.C. 5725. However, in addition to mile- 
age for family transportation under 5 U.S.C. 5725 the employees are 
entitled transportation and per diem for themselves under the Federal 


Travel Regulations if they were required to perform duty away from 
their duty station on Padre Island. 

The evacuation plan should be reviewed and modified to conform 
with this decision. 


[ B-192238 J 


Quarters Allowance—Basic Allowance for Quarters (BAQ)— 
Assigned to Government Quarters—Partial Allowance Entitlement 


A Navy member assigned Government single-type quarters (barracks), and who 
is ineligible for regular basic allowance for quarters (BAQ) under 37 U.S.C. 
403(b), is entitled to “partial” BAQ under 37 U.S.C. 1009(d). Neither the mem- 
ber’s temporary duty status, between permanent duty stations, nor his pay grade 
(E-4, less than 4 years’ service, or below) precludes him from receiving partial 
BAQ. 


In the matter of Seaman Recruit Steve R. Knerr, USN, December 4, 
1978: 


This action is in response to a letter dated January 31, 1978, from 
the Officer in Charge, Navy Finance Office, Orlando, Florida, request- 
ing our decision as to the propriety of paying partial basic allowance 
for quarters (BAQ) to Seaman Recruit Steve R. Knerr, USN, 211- 
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52-4357, while on temporary duty under instruction. This request was 
approved by the Department of Defense Military Pay and Allowance 
Committee and forwarded to us as submission No. DO-N-1294. 

Apparently doubt has arisen as to Mr. Knerr’s entitlement to par- 
tial BAQ because he is in pay grade E-4 (less than 2 years’ service) 
or lower and he was performing the temporary duty between perma- 
nent duty stations. Rule 16, Table 3-2-3, Department of Defense Mili- 
tary Pay and Allowances Entitlements Manual (DODPM), precludes 
payment of BAQ in such circumstances. 

Section 403(a), title 37, United States Code (1976), authorizes 
BAQ at rates prescribed under 37 U.S.C. 1009 (1976) to a member of 
a uniformed service who is entitled to basic pay. However, sections 403 
(b) and (c) basically disallow BAQ to a member who is assigned 
adequate Government furnished quarters, or is on field or sea duty. 

Sections 1009 (a) and (b), title 37, United States Code, permit the 
President to make upward adjustments in monthly basic pay and 
basic allowances for subsistence and quarters “Whenever the Gen- 
eral Schedule of compensation for Federal classified employees * * * 
is adjusted upwards,” at the same percentage increase as in the Gen- 
eral Schedule. Section 1009(c) permits the President, whenever he 
determines it to be in the best interest of the Government, to allocate 
the increase among the elements of compensation on other than an 
equal percentage basis. When such a method of allocation is chosen, 
section 1009(d) authorizes payment of amounts termed by the services 
as “partial BAQ” to certain members without dependents. 

Section 1009(d) states: 


Under regulations prescribed by the President, whenever the President exer- 
cises his authority under subsection (c) to allocate the elements of compensation 
specified in subsection (a) on a percentage basis other than an equal percentage 
basis, he may pay to each member without dependents who, under section 403 
(b) or (c), is not entitled to receive a basic allowance for quarters, an amount 
equal to the difference between (1) the amount of such increase under subsection 
(c) in the amount of the basic allowance for quarters which, but for section 403 
(b) or (c), such member would be entitled to receive, and (2) the amount by 
which such basic allowance for quarters would have been increased under sec- 
tion (b) (3) if the President had not exercised such authority. 

The legislative purpose behind this section was to pay partial BAQ 
to members without dependents who are ineligible for full BAQ under 
37 U.S.C. 403(a), due to their assignment to Government quarters 
(barracks and bachelor quarters), or because they are on field or sea 
duty, since it is recognized that the value of the quarters furnished 
them in such cases is less than the regular BAQ forfeited. 56 Comp. 
Gen. 894, 897 (1977). 

No distinction between assignment to temporary or permanent duty 
station for the purpose of determining eligibility for partial BAQ was 


made in the law nor appears in the legislative history, nor is the mem- 
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ber’s pay grade a factor in this case. In this regard the restrictions in 
Rule 16, Table 3-2-8, DODPM, apply only to regular BAQ, not 
partial BAQ. 

Accordingly, since Mr. Knerr was apparently assigned to Govern- 
ment quarters during his temporary duty and was not receiving reg- 
ular BAQ, he is entitled to partial BAQ. 


[ B-149685 J 


Small Business Administration—Loans—Sale—Federal Financing 
Bank 


Small Business Administration (SBA) does have authority to issue certificates 
to Federal Financing Bank (FFB) evidencing ownership of group of SBA loans. 
Proposed financing arrangements, as well as SBA’s current procedure of selling 
individual loans to FFB with recourse, is sufficiently similar from legal stand- 
point to financing arrangements our Office has approved in past. Also, SBA has 
same authority to sell loans to FFB with recourse as it has to sell to other 


purchasers. 
Small Business Administration—Loans—Disaster—Direct Sale 


SBA is not authorized under existing legislation to sell direct disaster loans 
to Federal Financing Bank on guaranteed basis either individually or collec- 
tively. In absence of specific statutory authority or clear expression of congres- 
sional intent that SBA does have such authority to sell direct disaster loans in 
this manner, which, if allowed, could result in establishment of unlimited contin- 
gent liability against SBA without any congressional restraints, our Office can- 
not approve proposed procedure. Moreover, SBA’s proposal to sell these loans 
with 100 percent guarantees is not consistent with its statutory authority to 
guarantee maximum of 90 percent of loans made in first instance by participating 


lending institutions. 


In the matter of Authority of SBA to sell disaster and nondisaster 
loans to Federal Financing Bank, December 5, 1978: 


This decision.to the Administrator of the Small Business Admin- 
istration (SBA) is in response to his request for our concurrence in 
SBA’s position concerning two separate, but related, questions. The 
first question involves SBA’s authority to issue certificates to the Fed- 
eral Financing Bank (FFB) evidencing ownership of a group of 
SBA loans. The second question concerns SBA’s authority to sell 
direct disaster loans to FFB and to guarantee payment of principal 
and interest at a rate which may be in excess of the rate paid to SBA 
by the borrower. 

With respect to the first question, SBA maintains that issuance of 
these certificates evidencing ownership of a group of direct SBA loans 
merely represents a change of procedure to accommodate FFB’s ac- 
counting. In past sales to FFB, SBA has transferred title to individ- 
ual loans and debentures, although the actual loan documents have 
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been held by SBA “acting as bailee for the purchaser.” If the pro- 
posed change of procedure is made, SBA would continue to hold and 
service the loans as is now being done. 

The Federal Financing Bank was established pursuant to the Fed- 
eral Financing Bank Act of 1973, approved December 29, 1973, Pub. L. 
No. 93-224, 87 Stat. 937, 12 U.S.C. §§ 2281 et seg. (1976). As stated in 
section 2 of the Act, 12 U.S.C. § 2281, the purpose of the legislation 
was to assure coordination of Federal and federally assisted borrow- 
ing programs 
with the overall economic and fiscal policies of the Government, to reduce the cost 
of Federal and federally assisted borrowings from the public, and to assure that 


such borrowings are financed in a manner least disruptive of private financial 
markets and institutions. 


The authority of Federal agencies to finance their operations 
through FFB is set forth in section 6(a) of the Act, 12 U.S.C. § 2285 
(a) as follows: 


Any Federal agency which is authorized to issue, sell, or guarantee any 
obligation is authorized to issue or sell such obligations directly to the Bank. 


Also, section 18 of the Act, 12 U.S.C. § 2296, specifically provides that: 


Nothing in this chapter shall be construed as authorizing an increase in the 

amounts of obligations issued, sold, or guaranteed by any Federal agency which 
issues, sells, or guarantees obligations purchased by the Bank. 
In accordance with these provisions, the authority of SBA, as well as 
other Federal agencies, to issue, sell, or guarantee obligations pur- 
chased by FFB is neither greater nor less than its authority to issue, 
sell, or guarantee obligations to other purchasers. 

As stated in SBA’s submission, our Office has on several occasions 
upheld the authority of SBA to sell to private investors, with recourse, 
debt instruments representing loans SBA had made to small business 
investment companies (SBICs) pursuant to the Small Business In- 
vestment Act of 1958, 15 U.S.C. §§ 661 et seg. (1976). Thus, in 44 
Comp. Gen. 549 (1965) we upheld SBA’s authority to sell loans orig- 
inally made directly by SBA to SBICs, with recourse, to private 
financial institutions, pursuant to what was then section 303(b) of 
the Small Business Investment Act of 1958, 15 U.S.C. § 683(b). Also 
see 45 Comp. Gen. 253 (1965), and 45 id. 370 (1965), in which we 
again upheld and, to some extent, enlarged SBA’s authority to sell 
SBIC debt instruments to private investors, with SBA’s guarantee. 

Our position in these decisions was based on the broad authority 
granted to the Administrator in sections 5(b) (2) and 5(b) (7) of the 
Small Business Act, 15 U.S.C. §§ 634(b) (2) and (b) (7) (1976), and 
made applicable to functions under the Small Business Investment 
Act of 1958 by section 201 thereof, 15 U.S.C. § 693 (1976), to sell debt 
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instruments on such terms and conditions as he determines to be rea- 
sonable. Pursuant to section 5(b) (2), the Administrator may : 


under regulations prescribed by him, assign or sell at public or private sale, or 
otherwise dispose of for cash or credit, in his discretion and upon such terms 
and conditions and for such consideration as the Administrator shall determine 
to be reasonable, any evidence of debt, contract, claim, personal property, or 
security assigned to or held by him in connection with the payment of loans 
granted under this chapter, and to collect or compromise all obligations assigned 
to or held by him and all legal or equitable rights accruing to him in connection 
with the payment of such loans until such time as such obligations may be 
referred to the Attorney General for suit or collection. 


Section 5(b) (7) further provides that the Administrator may : 


in addition to any powers, functions, privileges, and immunities otherwise vested 
in him, take any and all actions * * * determined by him to be necessary or 
desirable in making, servicing, compromising, modifying, liquidating, or other- 
wise dealing with or realizing on loans made under the provisions of this 
chapter * * * 

Again, on March 15, 1971, SBA requested our approval of its pro- 
posed sale of guaranteed SBIC debentures to a group of underwriters 
for resale to private investors. The proposed plan involved SBA’s pur- 
chase of $30 million of newly issued debentures from SBICs pursuant 
to section 303(b) of the Small Business Investment Act, 15 U.S.C. 
§ 683(b). These debentures would be immediately sold, with SBA’s 
guarantee of payment of principal and interest according to the terms 
of the instrument, to private investors by means of an underwritten 
public offering. If any of these debentures either went into default or 
if SBA experienced other difficulties in regulating the SBICs that had 
issued the debentures, SBA was authorized to substitute another 
debenture out of a pool of identical debentures, worth approximately 
$25 million, created by SBA specifically for this purpose. It was con- 
templated that debentures would be sold initially at face value to 
investors by a group of underwriters in denominations of $10,000 or 
multiples thereof. SBA’s submission further explained the proposed 
arrangement as follows: 

While an actual sale of the guaranteed debentures will occur and ownership 
of the debentures will vest in the purchasers, physical possession of the deben- 
tures will be given to a custodian bank, acting on the holders’ behalf under a 
bailment agreement pursuant to which holders will have the right to withdraw 
debentures from bailment by demanding delivery thereof. The purchaser will 
receive a certificate stating the SBA guaranty. * * * SBA will act as servicing 
agent for the holders and receive payment from the SBIC’s. SBA will remit to 
the holders the periodic interest payments (and the final repayment of princi- 
pal) in the amounts and on the dates specified on the debentures (which will 
be the same for all debentures, whether originally sold or thereafter substituted. ) 

In summary, the proposed sale is a sale with recourse against SBA of SBIC 


debentures, which is essentially the same as previously approved guaranteed 
sales programs. 


In our decision B-149685, March 25, 1971, we concluded that: 


* * * the proposed sale and guarantee of debentures comes within the scope 
of 45 Comp. Gen. 370 and our earlier decisions and is within the statutory 
authority of the Small Business Administration, provided that it does not exceed 
any pertinent statutory limitations and the budgeted program levels. 


- 
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Our decisions in the cases cited above only involved SBA loans 
made to SBICs under the Small Business Investment Act, whereas 
the present question presumably applies to loans made under the 
Small Business Act as well. However, the precedent established in 
those decisions is obviously applicable to the instant situation since 
our decisions in those cases were based on the broad language in sec- 
tions 5(b)(2) and 5(b)(7) of the Small Business Act, authorizing 
the Administrator to sell and otherwise deal with loans made under 
the Act in such a manner and on such terms and conditions as he deter- 
mines to be reasonable. 

Based on the information available to us concerning this question, 
including SBA’s submission as well as additional information infor- 
mally provided to us by SBA’s Office of General Counsel, it appears 
that the proposed sale of these certificates to FFB is in many, if not 
all, respects analogous to the procedure we approved in our decision 
B-149685, March 25, 1971. 

First, in both the procedure approved in our decision of March 25, 
1971, as well as that involved here, title to the individual loans would 
be transferred to the purchaser, although in both instances physical 
possession of the debt instruments would remain with a bailee holding 
the instruments on behalf of the purchaser. In the prior case, a desig- 
nated bank was to be the bailee, while in the instant proposal the SBA 
would be the bailee. In both cases certificates would be issued to the 
purchaser indicating the transfer of title to the individual loans and 
setting forth SBA’s guarantee assuring payment thereof, which guar- 
antee could be satisfied by cash payment or loan substitution. Finally, 
in both situations, SBA would act as the loan servicing agent for the 
purchaser and would receive payments from the borrower and remit 
the appropriate amounts of principal and interest to the purchaser. 

The prior decision involved SBA’s authority to sell specific individ- 
ual loans, whereas here SBA is proposing to sell certificates “evidenc- 
ing ownership of a group of Small Business Administration loans.” 
However, it does not appear that this difference alone dictates a differ- 
ent result, provided that the certificates refer to specific designated 
loans and actually represent a passing of title thereto. Although SBA 
was unable to furnish us with a sample certificate since, pending our 
decision, they have not yet been prepared, we were informally advised 
that these certificates will in fact refer to specific loans and, when 
transferred to FFB, will represent a transfer of ownership of the 
loans to FFB. 

These certificates would thus be distinguishable from participation 
certificates issued pursuant to the Participation Sales Act, 12 U.S.C. 
§ 1717(c) (1976), which represent a beneficial interest in an under- 
lying pool of loans. In no real sense can it be said that a purchaser of 
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a participation certificate issued under 12 U.S.C. § 1717(c) has gained 
title to any of the underlying loans. This distinction has legal signifi- 
cance since, pursuant to the Participation Sales Act, SBA (as well as 
other named agencies) can only issue participation certificates to the 
extent authorized in its annual appropriation act. 12 U.S.C. § 1717 
(c) (4). (If the transfer of certificates herein proposed to be issued 
and sold by SBA could be construed to constitute borrowing rather 
than a sale of assets, which, based on the record before us, does not 
appear to be the case, SBA would require specific statutory budget 
authority in order to engage in such transactions, regardless of 
whether these certificates are considered to be participation certifi- 
cates. ) 

Essentially, we agree with the position set forth in SBA’s submis- 
sion that the proposed procedure is basically the same from a legal 
standpoint as the arrangement that SBA is currently using to sell 
loans to FFB on an individual basis. In accordance with the fore- 
going, and since SBA has the same authority to sell debt instruments 
to FFB as it does to other purchasers, it is our view that, while the 
practice SBA is proposing here as well as its present method may vary 
somewhat from the types of financing arrangements we have upheld 
in the past, we do not believe that any such differences that may exist 
are so substantial from a legal standpoint as to prohibit implementa- 
tion of the proposed financing arrangement. Naturally, the same lim- 
itation expressed in our decision B-149685, March 25, 1971, that the 
sale not exceed pertinent statutory limitations and budgeted program 
levels, is applicable to the instant procedure. 

Although we concur in SBA’s position that it does have authority 
under its existing legislation to implement the proposed procedure, 
this is not to say that we in any way concur in or approve of the 
desirability from a policy standpoint, of engaging in this type of 
financing arrangement. To the contrary, we believe that it would be 
preferable not to extend this arrangement that was originally estab- 
lished, by statute, for the Farmers Home Administration (Pub. L. No. 
93-135), to SBA. In our view, the primary, if not only, reason, behind 
SBA’s proposal is the reduction of the apparent size of the SBA 
budget. We believe that this action could hamper congressional budg- 
etary control over the program. In two of our recent reports, we have 
addressed these proposed practices and set forth the policy of the 
General Accounting Office on this matter. 

In our report entitled “Revolving Funds: Full Disclosure Needed 
for Better Congressional Control” (PAD-77-25 dated August 30, 
1977), we noted on p. 59: 


The effect of congressional control on financing programs * * * depends on 
what is meant by congressional control. A broad interpretation of the term 
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includes the Congress’ ability to effectively determine both on an aggregate basis 
and on an individual program basis, what budget levels will be for a given fiscal 
year. Congressional control also involves the Congress’ ability to effectively 
monitor how far its dictates (as expressed in authorizing legislation, appropria- 
tions acts, and associated hearings or other oversight activities) are being 
carried out. Thus the term congressional control encompasses the closely related 
budget control and oversight control. [Italic supplied.] 

Congressional control is not an absolute. For instance, a high degree of it can 
be very useful or may be unnecessary. It may be exercised over the amount of 
budget authority a program is to receive, the amount of outlays it may have 
during a fiscal year, program parameters, etc. The Congress may or may not 
choose to exercise control over specific programs for a number of reasons. Like- 
wise, the Congress may choose a form of financing for a program with the pos- 
sible result of obscuring the program’s financial impact on the budget totals. 
Finally, the Congress may enact legislation, aimed at exerting strong control, 
only to have its intent distorted by administrative regulations. 


On page 60 we stated: 


Programs over which the Congress has little budgetary control also tend to 
be programs over which the Congress has diminished oversight control. They 
do not need to justify past performance to continue receiving funds for opera- 
tions. Due to the nature of congressional operations, it is likely that a pro- 
gram * * * whose total level of activity is largely hidden (by the netting proc- 
ess) would tend to avoid close annual committee oversight. This would not be 
if the program totally depended on the Congress for annual financing and if the 
program’s full financial impact were reflected in the budget totals. [Italic 
supplied.] 


We concluded on page 88: 


The fundamental objective of the Congressional Budget Act of 1974 was to 
establish a process through which the Congress could systematically consider 
the total Federal budget and determine priorities for allocating budget resources. 
We believe this process achieves its maximum effectiveness when the budget 
represents as complete as possible a picture of the financial activities of Federal 
agencies. 


More specifically, in our report entitled “Government Agency Trans- 
actions with the Federal Financing Bank Should be Included on the 
Budget” (PAD-77-70, August 3, 1977), we addressed the sale of cer- 
tificates of beneficial ownership to FFB. Certificates of beneficial own- 
ership (CBOs) are very similar, if not identical, to the certificates 
referred to in SBA’s submission. 

On page 11 of the report, we stated that CBOs should be considered 
agency borrowing: 

2. FFB purchase of Certificates of Beneficial Ownership. Because CBOs are 
not presently considered agency debt, FFB’s purchase of this paper raises the 
level of Federal indebtedness. We believe that CBOs should be considered agency 
borrowing since the original loan remains in the hands of the agency. If one 


adopts this view, the level of Federal indebtedness is unchanged, but its com- 
position is changed. Agency debt is swapped for Treasury debt. 


On page 19 we summarized the CBO effect on outlay totals: 


4. FFB purchase of CBOs. If current treatment of these transactions con- 
tinues, FFB purchase of this paper would be reflected on the budget as FFB 
loan outlay. If these securities were treated as agency obligations (as we believe 
they should be), they would be included in the outlays of the agency selling the 
paper when the proceeds were loaned out. Either way, outlays would be increased 
by the amount of agency lending. 


289-702 O- 79 - 3 
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On page 22 we addressed the need for full disclosure including 
CBOs. 


If the activities of lending agencies are not properly reflected in individual 
program or functional accounts, it is difficult to see how the budget process can 
préperly allocate Federal resources among Federal credit programs, between 
credit programs and direct expenditure programs, and, ultimately between the 
public and private sectors of the economy. 

The way FFB affects the meaning of Federal outlays and deficits is not solely 
a function of its off-budget status. The problem with the way Federal credit 
assistance going through FFB is reflected in the budget results from the com- 
bined effects of FFB’s off-budget status and other deviations of actual from 
recommended budget treatment of these activities. 

For example, FFB purchases of on-budget agency obligations are properly 
reflected in the budget now because of the way that borrowing is reflected in 
the budget and because these agencies are on the budget. If off-budget agencies 
which currently engage in debt transactions (borrow) with FFB were placed 
on the budget, their lending and direct expenditure activity would be reflected 
on the budget in their respective accounts, regardless of the budget status of 
FFB. 

If CBOs were given the recommended budget treatment—namely, if sales of 
these securities were treated as borrowing rather than asset sales which reduce 
loan outlays—then FFB purchase of these issues would be reflected in the 
accounts of the borrowing agencies, regardless of the budget status of FFB. 

The combined effects of eliminating the off-budget status of agencies that bor- 
row from FFB to finance lending and of proper budget treatment of CBOs would 
bring a considerable amount of lending and direct expenditures, currently oc- 
curring outside of the budget, onto the budget. 

Asset sales to FFB are currently properly treated in the selling agency’s 
account. When these securities are sold to FFB, a problem arises because the 
Federal Government retains possession of the loans and overall outlays are 
understated by the amount of FFB purchases. If FFB remains off the budget, 
this problem will continue to exist unless the Federal Government’s continued 
ownership of the paper is reflected as an outlay in the account of the agency 
selling the paper. It might be argued that since the Federal Government still 
retains possession of the asset, the best place to reflect this is in the agency 
account. This treatment would increase the agency’s outlays and would tech- 
nically be at variance with recommended budget practices. 


And on page 25, we recommended that the Congress require that 
“CBOs be treated as agency obligations and, therefore, be treated in 
the Federal budget as borrowing.” 

In summary it is our view that the SBA proposed practices would 
be contrary to the need for full disclosure and inclusion in the budget 
totals. 

Moreover, although our prior decisions concerning proposed financ- 
ing arrangements by SBA, particularly B-149685, March 25, 1975, 
did not discuss this type of policy consideration, it appears that when 
individual loans are “sold” to FFB under the current procedure, which 
was based on our decision of March 25, 1975, SBA retains at all times 
actual possession of the loan and all related documents, services the 
loan and merely forwards to FFB the payments it receives from the 
borrower. Accordingly, since SBA’s current procedure for selling 
individual loans to FFB contains some of the same flaws that were 
the concern of the criticism set forth in the above-quoted audit reports, 
we believe that, to some extent, the current manner in which SBA is 
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conducting its “refinancing” activities could be the subject of similar 
criticism from a policy standpoint. 

SBA’s second question involves the agency’s authority to sell to 
FFB direct disaster loans made by SBA pursuant to the provisions 
of section 7(b) of the Small Business Act, 15 U.S.C. § 636(b) (1976), 
subject to a full SBA guarantee. In its submission, SBA says, in 
support of its position: 


Although there is no ceiling on these loans, the direct loans made under this 
section are, in fact, limited by the Agency’s appropriation. The guaranty author- 
ity is not limited but, as a practical matter, very few lenders are willing to par- 
ticipate with the Agency in such loans. 

The proposed sale to FFB would be made subject to the Agency’s guaranty. 
In prior discussions with SBA personnel, members of your staff expressed con- 
cern with the fact that, in theory, such sales of disaster loans could result in 
subjecting the Agency to unlimited liability, without Congressional restraints. 
In any sales of disaster loans, we will state in our Budget Request the dollar 
amount of disaster loans to be sold and note that we have reduced our appro- 
priation request accordingly. Thus, unlimited liability could not be created by 
such sales. We are of the opinion that both §§5(b) (2) and 5(b) (7) are appli- 
cable to these disaster loans, since these sections refer to loans made “under 
this Act,” and “under the provisions of this Act.” 


Under subsections 7(b)(1)-—(8) of the Small Business Act, SBA 
makes various types of disaster loans. We have been advised infor- 
mally that SBA is here primarily concerned with its authority to sell 
physical and economic injury loans made pursuant to subsections 
7(b) (1) and (2). Pursuant to these subsections, SBA is authorized 


to make such loans (either directly or in cooperation with banks or other lending 
institutions through agreements to participate on an immediate or deferred 
basis) as the Administration may determine to be necessary or appropriate * * *. 
On the basis of language in section 7(a) of the Small Business Act, 
15 U.S.C. § 636(a) (1976), identical to that quoted above from section 
7(b), our Office has upheld SBA’s authority to carry out a loan guar- 
antee program. 51 Comp. Gen. 474 (1972); B-140673, October 12, 
1959. Accordingly, we are not questioning SBA’s authority to guaran- 
tee disaster loans made to eligible borrowers by participating lending 
institutions. 

The issue is whether this authority to guarantee disaster loans made 
by lending institutions necessarily includes authority to guarantee 
direct loans made by SBA in the first instance and then sold to FFB, 
with recourse against SBA. There are several considerations. 

First, under section 7(b) of the Small Business Act, SBA’s author- 
ity to make disaster loans on a deferred basis, which is the basis for 
its authority to make guaranteed loans, is limited by statute to a maxi- 
mum of 90 percent of the balance of the loan outstanding at the time 
of disbursement. Therefore, assuming that SBA is authorized to sell 
these direct disaster loans with its guarantee, it follows that its guar- 
antee authority in connection with such a sale is also limited to the 
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90 percent statutory maximum. This would be true whether SBA were 
selling a direct disaster loan to FFB or to some other purchaser, since 
the statute makes no distinction between purchasers. It is our under- 
standing that SBA’s proposal would involve a 100 percent guarantee 
of the full face amount of the obligations sold to FFB, whether the 
loans are sold individually or collectively by mean of certificates 
of ownership. This financing arrangement would violate the 90 percent 
limitation, discussed above. (SBA is legally authorized to sell its SBIC 
debentures, with a 100 percent guarantee, since there is no similar stat- 
utory limitation in the Small Business Investment Act of 1958 on 
the percentage SBA can guarantee.) 

In addition to the foregoing, there is another consideration which 
leads us to disapprove the proposed procedure. SBA states in its sub- 
mission that its guarantee authority under section 7(b) is unlimited 
although, as a practical matter, very few lenders have been willing 
to participate with SBA in making such loans. Moreover, SBA states 
that while there is no ceiling on its disaster loan authority, direct loans 
are in fact limited by the agency’s appropriation. 

If SBA’s position is upheld by our Office, the consequences could 
be very significant. SBA would be able to sell direct disaster loans to 
FFB with its guarantee and thereby to replenish its disaster loan re- 
volving fund so as to enable it to make new disaster loans and repeat 
the process indefinitely. Notwithstanding SBA’s argument that in 
its Budget Request it would state the dollar amount of disaster loans 
to be sold and would note that it had reduced its appropriation request 
accordingly, this procedure, if allowed, could theoretically build up 
an unlimited contingent liability against the United States, without 
any effective congressional restraints. We do not believe for the rea- 
sons set out below, that in authorizing SBA to establish a disaster 
loan program, Congress was aware of or intended such a result. 

We agree with SBA that its authority to make physical and eco- 
nomic injury disaster loans under sections 7(b)(1) and (2) is not 
subject to any statutory ceiling. This is not to say, however, that there 
are no limitations on its authority to sell direct disaster loans that 
would be fully guaranteed by SBA. 

Ceilings were established in Pub. L. No. 89-409, 80 Stat. 132, ap- 
proved May 2, 1966 (15 U.S.C. 633), on the “total amount of loans, 
guarantees, and other obligations or commitments,” which could be 
outstanding at any one time for the different programs funded out of 
the business Joan and investment revolving fund. However, no ceiling 
was established on the funding of the disaster loan programs funded 
out of a separate disaster loan revolving fund. The House and Senate 
Reports on the legislation that was ultimately enacted as Pub. L. No. 
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89-409 explained the basis for establishing the disaster loan fund to 
operate in this manner as follows: 

In order to prevent the breakdown of SBA’s regular business loan program 
by the overriding needs of the disaster loan program, a separate revolving fund 
for the physical disaster loan programs has been provided in this bill. 

Since it is impossible to predict the extent of the need for funds to meet 
physical disaster requirements no authorization ceiling has been placed on the 
disaster loan fund. For humanitarian reasons the Congress has always been ready 
to provide the necessary funds to meet disaster loan needs. 

If a ceiling were placed on disaster loans, it is possible that the ceiling might 
be reached at a time when Congress was not in session. Therefore, even with 
funds available, loans could not be made until Congress returned to raise the 
ceiling. 

Funds for the use by SBA in its disaster loan program would still be subject 
to the restrictions placed on the program by the Bureau of the Budget and by 
the Appropriations Committees of the Congress. [Footnote omitted, Italic sup- 
plied.] H.R. Rep. No. 1348 and S. Rep. No. 1057, 89th Cong., 2d’ Sess. 4, 5 (1966). 

The foregoing explanation reflects the legislative view that dis- 
aster loans would primarily, if not exclusively, be made, on a direct 
rather than guaranteed basis. Otherwise the statement that “even 
with funds available, loans could not be made until Congress returned 
to raise the ceiling” would have no meaning since it is not legally nec- 
essary that funds be available in order to guarantee a loan made by 
a participating lending institution. (We have informally been advised 
by SBA that 10 percent of the total amount of a guarantee is charged 
against the monies in its revolving funds.) Likewise, the reference 
in the explanation to restrictions placed on the program by the ap- 
propriations committees presumably means the amount of money ap- 
propriated to the disaster loan revolving fund which, with respect 
to loan guarantee authority, is of course no restriction at all. 

It is not surprising that Congress held this view, since the primary 
purpose of Pub. L. No. 89-409 was to provide for a separate fund for 
disaster loan needs in order to avoid the total disruption that had pre- 
viously occurred in SBA’s business loan program because of the vast 
amount of money SBA had diverted out of its revolving fund to make 
direct disaster loans. See H.R. Rep. No. 1348 and S. Rep. No. 1057, 
supra, 2, 8. A review of the debate on the legislation in the House of 
Representatives further supports the view that Congress did not ex- 
pect or intend that, with the passage of Pub L. No. 89-409, SBA would 
be involved to any significant extent in guaranteeing disaster loans, 
whether made in the first instance by a participating lending institu- 
tion or directly by SBA, to be subsequently sold with SBA’s full 
guarantee. See 112 Cong. Rec. 7311-7329 (1966). 

The Small Business Act was recently amended, with the enactment 
of Pub. L. No. 95-89, 91 Stat. 553, approved August 4, 1977, to modify 
the approach previously used by Congress in budgeting for SBA. That 
legislation authorized funding for SBA by establishing specific line 
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item ‘authorizations for individual loan and guarantee programs for 
fiscal years 1978 and 1979. These line item authorizations established 
maximum amounts of direct loans, immediate participation loans, and 
guaranteed (or deferred participation) loans that SBA was author- 
ized to make in fiscal years 1978 and 1979. Although an overall ceiling 
was established for disaster loans made pursuant to subsections 7 (b) 
(3)-(8) no similar ceiling was placed on SBA’s authority to make 
fiscal and economic injury disaster loans under sections 7(b) (1) and 
(2). This was explained in S. Rep. No. 95-184, 4, 19 (1977) as follows: 

Ceilings were not, placed on physical and economic injury disaster loans since 
there is no method possible to anticipate the level of demand for these programs. 
By leaving the authorizations open ended for these two programs, there will not 
be a need to legislate a supplementary authorization each time a disaster occurs. 

* * + * * * * 

The Committee bill does not provide for a specific dollar authorization for the 
7(b) (1) and 7(b) (2) disaster programs in that the loan demand for these pro- 
grams cannot be accurately estimated. Instead such funds are authorized to be 
appropriated as may be necessary to operate the 7(b) (1) and 7(b) (2) disaster 
programs. 

Certainly, as stated in SBA’s submission, “as a practical matter very 
few lenders are willing to participate with the agency in such loans.” 
In fact, based on information contained in recent hearings before the 
House Committee on SmalJl Business, it appears that as of June 30, 
1975, in excess of 99 percent of the total amount of all disaster loan 
funds disbursed and outstanding had been made on a direct rather 
than guaranteed basis. See “Federal Natural Disaster Assistance Pro- 
grams;” Hearings before the Subcommittee on SBA and SBIC Au- 
thority and General Small Business Problems of the House Commit- 
tee on Small Business, 95th Cong., Ist Sess. 503 (1977). Moreover, 
our review of the legislative history of Pub. L. No. 95-89 which, in 
essence, adopted the same approach to the physical and economic in- 
jury disaster loan program as was established in Pub. L. No. 89-409, 
did not reveal anything to indicate that Congress intended that SBA 
be authorized to guarantee disaster loans without limitation. 

In light of the very real possibility that SBA could, if its authority 
is upheld in this matter, establish an unlimited contingent liability 
against the United States, without any congressional restraints what- 
soever, our Office cannot approve the proposed procedure in the ab- 
sence of a specific statutory authorization or, at the very least, a clear 
indication that Congress intended that SBA have such authority. Nei- 
ther is present here. 

Moreover we do not believe that the situation would be different in 
any significant respect whether SBA sells its direct disaster loans 
individually or collectively by means of certificates representing own- 
ership of a group of SBA loans. 
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For these reasons, we cannot concur in SBA’s opinion that it is 
authorized to implement this proposal as:now constituted to sell direct 
disaster loans to FFB with SBA’s full guarantee. 


[ B-190392, et al. J 


Contracts — Specifications — Military—Restrictive—Procurement 
Method Coding of Spare Parts—Sole—Source Suppliers 

Coding of spare parts to require sole-source procurement under “approved source” 
system within contemplation of Armed Services Procurement Regulation (ASPR) 


1-313 (1976 ed.) cannot be used to preclude consideration of offers from previously 
unapproved sources which could otherwise qualify. 


Contractors — Responsibility—Determination—Relative v. Ade- 
quate Basis of Qualification—Validity of Relative Basis 


Disqualification of firm from competition on basis that another may furnish 
superior quality is invalid prequalification procedure. 


Armed Services Procurement Regulation—Basic Ordering Agree- 
ments—Limitations on Use 


Procuring activity’s use of basic ordering agreement (BOA) to exclude previ- 
ously unapproved suppliers that may be capable of furnishing acceptable prod- 
ucts and to effect sole-source procurements with BOA contractor contravenes 
ASPR 3-410.2(c) (1) (1976 ed.) prohibition against using BOA in any manner 
to restrict competition. 


Advertising—Commerce Business Daily—Publication Require- 
ment—Prior to Ordering Under Basic Ordering Agreement—Spare 
Parts Procurement 


Procuring activity is required, absent circumstances not applicable here, to pub- 
lish spare parts procurement synopses in Commerce Business Daily (CBD) in 
timeframe prescribed by ASPR 1-1003.2 (1976 ed.) ; neither fact that items are 
deemed critical aircraft parts nor that agency now posts CBD synopses letters 
in bid room relieves agency of obligation to promptly synopsize proposed 
procurements. 


In the matter of Rotair Industries; D. Moody & Co., Inc., Decem- 
ber 13, 1978: 


Rotair Industries (Rotair) and D. Moody & Co., Inc. (Moody) 
have protested the procurement procedures used by the Department 
of the Navy (Navy), Navy Aviation Supply Office, Philadelphia, 
Pennsylvania, in awarding a series of orders (set forth below) to Sikor- 
sky Aircraft, Division of United Technologies Corporation (Sikor- 
sky), under Basic Ordering Agreement (BOA) No. N00383-77-A- 
7503. 

The orders for procurement of H-3 and H-53 helicopter parts were 
issued pursuant to the Department of Defense (DOD) Joint Regula- 
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tion on the High Dollar Spare Parts Breakout Program identified 
within the Navy as Navy Materiel Instruction (NAVMATINST) 
4200.33A, March 1969. 

The protesters cite as evidence of a continuing course of conduct by 
the Navy the following orders awarded to Sikorsky under the afore- 
mentioned BOA during the period of September 1977 through July 
1978: 

COMMERCE 
BUSINESS PROPOSED 


GAO ORDER DAILY AWARD 
REFERENCE . NO. PUBLICATION 


B-190392 8-24-77 
B-191211 1-13-78 
B-191299 2-10-78 
B-191309 11-2-77 
11-3-77 
12-5-77 
B-191400 2-28-78 
B-191454 3-8-78 
B-191509 3-20-78 
3-20-78 
3-20-78 
3-20-78 
3-20-78 
3-20-78 
3-20-78 
B-191510 3-20-78 
B-191585 0952 3-24-78 
0989 3-24-78 
B-191605 0978 3-29-78 
B-191641 4-5-78 
0962 4-5-78 
1000 44-78 
B-191666 1008 4-7-78 4-13-78 
1010 4-7-78 4-13-78 
1029 4-14-78 
B-191733 1059 4-20-78 
B-191845 1085 54-78 
1087 7 54-78 
1101 5-4-78 


Rotair Protest 


Rotair essentially contends that the procedures used by the Navy in 
procuring helicopter parts are unduly restrictive of competition. More 
specifically, counsel for Rotair states that despite the firm’s experi- 
ence in supplying parts for other Government agencies and private 
industry and repeated requests to the Navy, the firm has been denied 
an opportunity to qualify as an approved parts supplier. Counsel for 
the protester asserts that the Navy’s lack of procedure for qualifying 
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additional suppliers, continued use of restrictive procurement method 
coding on orders, and failure to promptly publicize orders in the Com- 
merce Business Daily (CBD) prior to award as required by Armed 
Services Procurement Regulation (ASPR) (now Defense Acquisi- 
tion Regulation) § 1-1003.2 (1976 ed.) result in virtually automatic 
procurement of orders under Sikorsky’s BOA on a noncompetitive 
basis. 

The Navy, however, contends that pursuant to ASPR § 1-313 (1976 
ed.) a part for military equipment is to be bought from the original 
manufacturer of the equipment (i.e., Sikorsky) or its supplier unless 
or until a determination has been made that the part can be bought 
competitively. Section 1-313 provides for the procurement of parts 
as follows: 


(a) Any part, subassembly or component (hereinafter called “part”) for mili- 
tary equipment, to be used for replenishment of stock, repair, or replacement, 
most be procured so as to assure the requisite safe, dependable, and effective 
operation of the equipment. (Items procured as spare parts are governed by 
the “DoD High Dollar Spare Parts Breakout Program” described in the DoD 
Joint Regulation AR 715-22, NAVMATINST P4200.33, AFR 57-6, MCO P4200.13, 
DSAM 4105.2.) Where it is feasible to do so without impairing this assurance, 
parts should be procured on a competitive basis, as in the kind of cases described 
in (b) below. However, where this assurance can be had only if the parts are pro- 
cured from the original manufacturer of the equipment or his supplier, the pro- 
taxes should be restricted accordingly, as in the kind of cases described in 

c) below. 

(b) Parts that are fully identified and can be obtained from a number of 
known sources, and parts for which fully adequate manufacturing drawings and 
any other needed data are available with the right to use for procurement pur- 
poses (or can be made so available in keeping with the policies in Section IX, 
Part 2) are to be procured on a competitive basis. In general, such parts are of 
a standard design configuration. They include individual items that are sus- 
ceptible of separate procurement, such as resistors, transformers, generators, 
spark plugs, electron tubes, or other parts having commercial equivalents. 

(c) Parts not within the scope of (b) above generally should be procured 
(either directly or indirectly) only from sources that have satisfactorily manu- 
factured or furnished such parts in the past, unless fully adequate data (in- 
cluding any necessary data developed at private expense), test results, and quality 
assurance procedures, are available with the right to use for procurement pur- 
poses (or can reasonably be made so available in keeping with the policies in 
in Section IX, Part 2) to assure the requisite reliability and interchangeability 
of the parts, and procurement on a competitive basis would be consistent with 
the assurance described in (a) above. In assessing this assurance, the nature 
and function of the equipment for which the part is needed should be considered. 
Parts qualifying under this criteria are normally sole source or source con- 
trolled parts (see MILSTD 100) which exclusively provide the performance, 
installation and interchangeability characteristics required for specific critical 
applications. To illustrate, acceptable tolerances for a commercial television 
part may be far less stringent than those for a comparable military radar part, 
permitting competitive procurement of the former but not of the latter. The 
exacting performance requirements of specially designed military equipment 
may demand that parts be closely controlled and have proven capabilities of pre- 
cise integration with the system in which they operate, to a degree that pre- 
cludes the use of even apparently identical parts from new sources, since the 
functioning of the whole may depend on latent characteristics of each part which 
are not definitely known. 

(d) When an award is made to a source that has not previously produced 
the item, the cognizant Government inspection activity and the appropriate 
contract administration office should be notified by the procurement contracting 


289-702 O- 79 - 4 





152 DECISIONS OF THE COMPTROLLER GENERAL [58 


office that the contractor will be producing the item for the first time. [Italic 
supplied. ] 

NAVMATINST 4200.33A establishes uniform procedures relating 
to procurement of spares and repair parts, requires screening of spare 
parts which account for a preponderance of procurement dollars in 
order to determine the optimum method for their procurement, and 
provides that parts be assigned a procurement method code (PMC) 
which indicates their procurement status. PMC1 denotes that the items 
are already competitive. PMC3 denotes that items are procured 
directly from the actual manufacturer or vendor, including a prime 
contractor which is the actual manufacturer. PMC5 indicates that 
parts continue to be purchased from a prime contractor which is not 
the actual manufacturer. PMC2 and 4 indicate that parts have been 
determined for the first time to be suitable for competitive procure- 
ment and direct purchase, respectively. NAVMATINST 4200.33A, 
paragraph 1-201.12. 

The Navy’s regulation is implemented by Military Standard (Mil- 
Std)-789B, Procurement Method Coding of Replenishment Spare 
Parts, May 15, 1970, designed for incorporation in prime contracts for 
equipment, which provides a procedure for obtaining contractors’ rec- 
ommendations concerning methods of procuring selected spare parts. 
NAVMATINST 4200.33A, paragraph 5-203.1. In developing these 
codes, first preference is for open competitive procurement, then pur- 
chase from designated approved sources, and finally, noncompetitive 
procurement from a source other than the actual manufacturer. Mil- 
Std-789B, paragraph 4.1.1. 

Rotair does not take exception to the DOD Breakout Program, but 
asserts that the Navy uses procurement method coding, CBD publica- 
tion, and the Sikorsky BOA in such a manner as to discourage and re- 
strict competition and to avoid its obligation to obtain maximum com- 
petition on parts procurements in violation of ASPR §§ 1-313, 1-1003, 
and 3-410.2(c) (1976 ed.). 

Both procurement method coding and placing orders under a BOA 
are procedures which prequalify products and competitors and restrict 
competition for the Navy’s parts procurements. The question, how- 
ever, is whether the procedures or the manner in which they are ap- 
plied are unduly restrictive of competition. 

The general rule is that prequalification of offerors is an undue re- 
striction on competition. D. Moody &: Company, Inc., et al., 55 Comp. 
Gen. 1, 11 (1975), 75-2 CPD 1. We have, however, tentatively ap- 
proved special agency procedures which limit competition to offerors 
which have previously entered into certain types of agreements with 
the procuring activity. See Department of Health, Education, and Wel- 
fare’s use of basic ordering type agreement procedure, 54 Comp. Gen. 
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1096 (1975), 75-1 CPD 392; Department of Agriculture’s use of mas- 
ter agreements, 56 Comp. Gen. 78 (1976), 76-2 CPD 390 (hereinafter 
cited as Agriculture I/). 

The validity of any procedure which limits the extent of competition 
depends upon whether the restriction serves a bona fide need of the 
Government. Such restrictions include those essential to assure pro- 
curement of a satisfactory end product, Department of Agriculture’s 
use of Master Agreement, 54 Comp. Gen. 606, 609 (1975), 75-1 CPD 40 
(hereinafter cited as Agriculture J), or to determine the high level of 
quality and reliability assurance necessitated by the criticality of the 
product, 50 Comp. Gen. 542, 545 (1971) ; 36 id. 809,818 (1957). Use 
of restrictive procedures will not be sanctioned merely because obtain- 
ing maximum competition is administratively burdensome; rather, a 
showing that the exigencies of the procurement in question are such 
that the Government’s interests would be adversely affected by the de- 
lay necessary to obtain maximum competition is required. Agricul- 
ture I; supra, at 610. Basic characteristics of approved, albeit restric- 
tive, procedures are that they function so that 1) no firm which is able 
to provide a satisfactory product is necessarily precluded from com- 
peting on procurements of that item, and 2) a firm may become eli- 
gible to compete at any time it demonstrates under applicable pro- 
cedures that it is able to furnish an acceptable item which meets the 
Government’s needs. /d. at 609. We have, therefore, found improper 
the use of restrictive procedures under which an offeror’s disqualifica- 
tion would not be based on a finding that it could not provide a satis- 
factory product. /bid. Moreover, even a prequalification system for 
which there may be valid reasons would be rendered invalid by a lack 
of regulation and procedures for its use. 53 Comp. Gen. 209, 212 (1978). 

The Navy takes the position that procurement method coding is a 
reasonable exercise of procurement authority and a system of ap- 
proved sources within the contemplation of ASPR § 1-313(c), citing 
our decisions in Mercer Products & Manufacturing Co., B-188541, 
July 25, 1977, 77-2 CPD 45, and 52 Comp. Gen. 546 (1973). The Navy’s 
contracting officer further states that the time required to review and 
change a PMC makes such action impracticable for in-progress, re- 
plenishment-purchase transactions; that, until a PMC is changed, 
procurement in accordance with the assigned PMC is mandatory ; and 
that, because the parts in question were so coded as to require procure- 
ment from Sikorsky, there was no need to issue solicitations and no 
improper prequalification of Sikorsky. 

We believe that the Navy’s reliance on the above-cited decisions is 
misplaced. In both decisions, we expressly stated that ASPR § 1-313 
(c) does not prohibit the submission and consideration of proposals 
from previously unapproved sources which could otherwise qualify 
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under procedures established by the Joint DOD Regulation on the 
Spare Parts Breakout Program (here, NAVMATINST 4200.33A). 
See also Mercer Products d&: Manufacturing Co.—Reconsideration, B- 
188541, October 4, 1977, 77-2 CPD 260. Contrary to the Navy’s inter- 
pretation, we held that the type of qualification procedure used by the 
procuring activity was consistent with the regulatory provision and 
that an offeror could properly be required to furnish data and samples 
for examination and testing as a prerequisite for award because award 
could be limited to approved sources. 52 Comp. Gen. 546, 548-49 
(1973). In so doing, we noted that the use of a qualification procedure 
for determining approved sources was recognized as an appropriate 
way to qualify new sources. /bid; B-176256, November 30, 1972. 

We are unable to concur with the Navy’s characterization of the 
nature of PMC’s and their effect on procurement of parts so coded. 
We believe that ASPR § 1-313 does not constitute a mandate to effect 
sole-source awards regardless of the capability of producers which 
have not previously supplied the parts in question. Reliability assur- 
ance and interchangeability of parts may also be obtained through 
competitive negotiation procedures. B-166435, July 1, 1969. In our 
decision in 50 Comp. Gen. 184, 189 (1970), we indicated that to pre- 
clude competitive procurement of parts on the basis of the assignment 
of a certain PMC without regard to the willingness or ability of other 
sources to produce the parts would contravene the concept of “maxi- 
mum practical competition.” We concluded in that case that designat- 
ing parts “engineering critical,” a standard similar to that used in pro- 
curement method coding, had perpetuated an unjustified sole-source 
position, and recommended that the procuring activity institute a 
qualification test program to determine the acceptability of parts of- 
fered by alternate sources. /d. at 191. 

The Navy is required by ASPR § 1-313(a) to procure parts so as to 
assure the requisite safe, dependable, and effective operation of equip- 
ment, and contends that the relevant issue is whether the protester can 
furnish parts, including necessary quality assurance services, required 
by the procuring activity. Lack of adverse reports about items fur- 
nished to others by Rotair, the Navy believes, does not provide adequate 
assurance that parts procured from Rotair will be satisfactory. The 
Navy says that, even though Rotair can furnish the data and quality 
assurance procedures used by Sikorsky in approving the parts, it must 
have Sikorsky assurance and inspection because Sikorsky may have 
information and may be doing something unknown to the Navy that 
contributes to the reliability of the parts. 

However, the Navy does not know that Sikorsky is doing any more 
than Rotair is prepared to do. Even if Sikorsky, by virtue of its posi- 
tion. possesses knowledge superior to Rotair, the standard is not 
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whether Rotair has the same qualifications as Sikorsky, but whether 
it is capable of furnishing parts that will provide for the safe, depend- 
able and effective operation of the helicopters. The Navy has adduced 
no evidence to show that Rotair is incapable of providing the requisite 
assurances, has concluded only that Rotair may provide services some- 
how different from those furnished by Sikorsky, and. has excluded 
Rotair from competition ona general finding of the protester’s relative 
qualification. Rotair’s disqualification as a potential supplier is not 
predicated on a finding that the firm could not provide satisfactory 
inspection and quality assurance services, but that Sikorsky may fur- 
nish services of a superior quality. Exclusion of prospective competi- 
tors on these bases constitutes an invalid prequalification procedure 
which is unduly restrictive of competition. Agriculture I, supra, at 609; 
Agriculture IT, supra, at 80. 

Evaluation of inspection and quality assurance procedures pertains 
to contractor responsibility, i.e., Rotair’s ability to perform the work. 
Resolution of a contractor’s responsibility by an unauthorized pre- 
selection method is contrary to full and free competition contemplated 
by applicable procurement law and regulations. Such a prequalification 
procedure, coupled with inadequate CBD synopsizing in furtherance 
of prequalification, results in an unwarranted restriction on competi- 
tion in both formally advertised and negotiated procurements. 52 
Comp. Gen. 569, 572 (1973). 

Prequalification based on matters of responsibility is particularly 
objectionable as applied to small business concerns, including the pro- 
testers here, because a procuring activity is otherwise required, upon 
finding a small business concern nonresponsible as to capacity, to so 
notify the Small Business Administration (SBA) in order to afford 
SBA an opportunity to issue a certificate of competency. ASPR § 1- 
705.4(c) (1976 ed.); ASPR § 1-705.4(c), Defense Acquisition Cir- 
cular (DAC) No. 76-15, June 1, 1978. 

Therefore, we conclude on the basis of the present record that the 
continued exclusion of Rotair from competition on the basis that Si- 
korsky may have information and may be doing something unknown to 
the Navy which contributes to the reliability of the parts is not justi- 
fied. 


Nature and Use of Basic Ordering Agreements 


A BOA is a written instrument of understanding between a procur- 
ing activity and a contractor which shall apply to future procure- 
ments between the parties during the term of the BOA. It includes 
descriptions of the supplies to be furnished when ordered and the 
method for determining the prices the contractor will be paid. It states 
the terms and conditions of delivery or the method for their determina- 
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tion, lists the activities which are authorized to issue orders under the 
BOA, and specifies the circumstances under which an order becomes 
a binding contract. ASPR §§ 3-410.2(a) (1) and (2) (1976 ed.). 

A BOA may be used to expedite procurement where specific items, 
quantities, and pricés are not known when the BOA is executed and 
where procurement of parts under a BOA can be administratively 
and financially advantageous because the procedure reduces both the 
amount of inventory kept on hand and the administrative time re- 
quired to place items in a production status. ASPR § 3-410.2(b). The 
content and use of such agreements are subject to a number of limita- 
tions. A BOA is not a contract; it cannot provide or imply that the 
Government agrees to place future orders or contracts with the BOA 
contractor. Most important, it cannot be used in any manner to restrict 
competition. ASPR §§ 3-410.2 (a) (1) and (c) (1). The issuance of or- 
ders under a BOA is restricted as follows: 


(2) Supplies or services may be ordered under a basic ordering agreement 
only under the following circumstances: 

(i) Ifit is determined at the time the order is placed that it is impracticable 
to obtain competition by either formal advertising or negotiation for 
such supplies or services; or 

(ii) If after a competitive solicitation of quotations or proposals from the 
maximum number of qualified sources (see 3-101), other than a solici- 
tation accomplished by use of Standard Form 33, it is determined that 
the successful responsive offeror holds a basic ordering agreement, the 
terms of which are either identical to those of the solicitation or differ- 
ent in a way that could have no impact on price, quality or delivery, 
and if it is determined further that issuance of an order against the 
basic ordering agreement rather than preparation of a separate con- 
tract would not be prejudicial to the other offerors. 

In situations covered by (ii), the choice of firms to be solicited shall be made 
in accordance with normal procedures, without regard to which firms hold 
basic ordering agreements; firms not holding a basic ordering agreement shall 
not be precluded by the solicitation from proposing or quoting ; and the existence 
of a basic ordering agreement shall not be a consideration in source selection. 
ASPR § 3-410.2(c). [Italic supplied.] 


As mentioned above, the Navy contracting officer states that, be- 
cause the parts were assigned a restrictive PMC which required pro- 
curement from Sikorsky, no solicitations were issued and the orders 
were subject to a BOA provision allowing negotiation of prices within 
a monetary limitation after the orders were issued. Because no solici- 
tations were issued, ASPR § 3-410.2(c) (2) (ii), supra, is not appli- 
cable here. Consequently, placement of orders under the Sikorsky BOA 
was proper only if the determination required by ASPR § 3-410.2(c) 
(2) (i) was validly made at the time the orders were placed. The 
validity of that determination is, however, subject to the proscription 
that a BOA “shall [not] be used in any manner to restrict competi- 
tion.” ASPR § 3.410.2(c) (1). 

We have recently held that conducting informal competition for 
an order to be issued under one of several BOA’s without issuing an 
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adequate written solicitation was a procedure at variance with funda- 
mental principles of Federal negotiated procurement. Z'ymshare, Inc., 
57 Comp. Gen. 434, 437 (1978), 78-1 CPD 322. The Navy contends 
that the 7ymshare decision should be distinguished from the instant 
procurements because (1) the services being purchased were fully 
competitive and not required to be procured from a single source, (2) 
no formal solicitation was issued, and (3) informal negotiations were 
only conducted with two BOA contractors. We find the Navy’s dis- 
tinctions to be without substantial differences from the facts obtain- 
ing in the Tymshare procurement. The Navy has conceded that no 
solicitation was issued or deemed necessary for the instant parts pro- 
curements. The orders were issued exclusively to Sikorsky under the 
firm’s BOA, subject to price negotiation after their issuance. For 
these reasons, we believe that the BOA was used in a manner to re- 
strict competition. Furthermore, in light of the Navy’s disqualification 
of Rotair on a relative qualification basis, we are unable to conclude 
that a determination requisite to issuance of orders under the BOA 
was validly made at the time the orders in question were placed. 

Finally, Rotair contends that the Navy’s failure to timely synopsize 
its orders in the CBD precludes the protester from submitting offers 
for the Navy’s consideration, unduly restricts competition for these 
requirements, and further demonstrates the Navy’s preference for sole- 
source procurement from Sikorsky. Timely synopsis is required by 
ASPR § 1-1003.2 in order to allow potential bidders or offerors an 
opportunity to compete. Of the orders listed above, six were synop- 
sized in the CBD on or after the proposed date of award, 20 were 
published from 1 to 9 days prior to the proposed award date, and 42.8 
percent of the latter group were published less than 4 days before 
the proposed date of award. 

The Navy defers issuance of BOA orders for which it mails synop- 
ses to the CBD until 15 days after the date the synopses are mailed. 
The Navy states that its synopsis procedure was developed in recog- 
nition of the exception provided in ASPR § 1-1003.1(c) (iv) (Defense 
Procurement Circular (DPC) No. 76-9, August 30, 1977), that ASPR 
§ 1-1003.2 is not mandatory and that the procedure consumes the max- 
imum time compatible with its procurement needs and applicable 
procurement law and regulations. 

We do not agree with the Navy’s interpretation of the regulatory 
provisions upon which the agency’s synopsizing procedure was de- 
veloped. ASPR § 1-1003.1(a) requires, absent expressly enumerated 
circumstances not applicable here, that every proposed procurement 
which may result in an award exceeding $10,000 be timely synopsized. 
When feasible, synopses should be published no later than 10 days 
prior to placement of BOA orders. ASPR § 1-1003.2 (DPC No. 76-9, 
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August 30, 1977). The Navy’s synopsizing procedure ostensibly as- 
sumes that synopsis of replacement parts orders is never feasible with- 
in the 10-day timeframe. However, even the fact that replacement air- 
craft parts are deemed critical safety items does not relieve the procur- 
ing activity of its obligation to timely synopsize such procurements 
in accordance with the pertinent procurement regulations. Rotair In- 
dustries, B-189021, December 21, 1977, 77-2 CPD 487. 

ASPR. § 1-1003.1 states: 

(c) The following need not be publicized in the Synopsis * * * 

x * * - * * * 

(iv) procurement (whether advertised or negotiated) which is of such 
urgency that the Government would be seriously injured by the delay 
involved in permitting the date set for receipt of bids, proposals, or 
quotations to be more than 15 calendar days from the date of transmit- 
tal of the synopsis or the date of issuance of the Solicitation, which- 
ever is earlier. 

That exception contemplates those occasions when the Government’s 
requirements are so urgent as to necessitate unusually rapid receipt 
of pricing and technical submissions for expedited evaluation and 
award. Under the circumstances, the procuring activity is not required 
to synopsize the procurement. In other words, ASPR § 1-1003.1(c) 
(iv) is an exception from the synopsis requirement, not from the re- 
quirement concerning the time of publicizing synopses. Both the feasi- 
bility language and the exception cited are intended to establish ex- 
ceptions to an otherwise required course of conduct, not to become a 
regular course of conduct or procurement system. 

The Navy has advised our Office that “although not required by the 
Armed Services Procurement Regulation [the procuring activity] has 
begun posting copies of its letters to the Commercce Business Daily in 
the * * * Bid Room,” and asserts that interested firms will thereby 
be able to review CBD synopses 15 days prior to the issuance of BOA 
orders. ASPR § 1-1002.4 provides for public display of solicitations 
as follows: 

A copy of each solicitation for an unclassified procurement in excess of $2,500 

which provides at least ten calendar days for submission of offers shall be dis- 
played at the contracting office, and, if appropriate, at some additional public 
place from the date issued until seven days after bids or proposals have been 
opened. [Italic supplied.] 
Notwithstanding the fact that posting notices is consistent with DOD’s 
policy to increase competition by publicizing procurements, ASPR 
§ 1-1001, and may result in competition for the Navy’s parts procure- 
ments, it does not relieve the Navy of its obligation to promptly synop- 
size proposed parts procurements in the CBD as well. 

Rotair also takes exception to the Navy’s use of “Number note” 46, 
rather than Note 33, in synopses of the BOA orders in question. See 
ASPR § 1-1003.9(b) (5) and (d). We agree with the protester that 
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reference to a note which advises potential contractors that the synopsis 
is published solely for informational purposes and that solicitation 
documents are not available is inappropriate. ASPR § 1-1003.2 ex- 
pressly provides that orders against BOA’s are to be timely synopized 
to afford concerns an opportunity to prepare bids or offers. We believe 
that the Navy’s reference to Note 46 merely evidences further use of 
the BOA in a manner to restrict competition in violation of ASPR 
§ 3-410.2(c) (1). We cannot, however, agree that Note 33 is applicable 
to these synopses because it pertains to procurements for which solicita- 
tions have been issued. Consequently, we believe that neither note is 
applicable to these synopses. 


Moody Protest 


Moody, a small business concern, also protests the Navy’s CBD 
synopsizing procedure, contending that failure to allow 10 days’ ad- 
vance notice from the publication of synopses before orders are issued 
violates the Small Business Act, 15 U.S.C. § 687(e) (1976), and ASPR 
§ 1-1003.2. Counsel for Moody asserts, and the Navy concedes, that 
Moody’s position is different from Rotair’s because Moody would be 
offering parts which were former Government surplus articles, i.e., 
parts previously furnished by an approved contractor. Nevertheless, 
the Navy states that surplus offers require time-consuming review 
which makes delay of the entire procurement process unrealistic for 
the few surplus material offers that might be received and suggests 
that by reviewing CBD notices posted in the procuring activity’s bid 
room or employing a bid service to do so, Moody and other surplus 
dealers would have ample time to submit offers or give notice of their 
intention to do so within a reasonable time. The Navy contracting 
officer states that if Moody indicates that it has a supply of the parts 
being procured and wants to submit an offer, order issuance will be 
further deferred, within reason. 

While the Navy may legitimately be concerned about the circum- 
stances in which a part became surplus, that concern alone is insuffi- 
cient to preclude procurement of surplus parts from surplus dealers. 
D. Moody & Co., Inc., 56 Comp. Gen. 1005, 1007 (1977) , 77-2 CPD 233. 
Procuring activities are not required in every instance to ascertain the 
existence of surplus dealers, assuming surplus parts are acceptable, 
before using a BOA. Timely publication of CBD synopses in accord- 
ance with ASPR § 1-1003.2 is, however, required and if an alternate 
source offers the same item being procured under the BOA, the Gov- 
ernment is required to include the source if surplus parts are deter- 
mined to be acceptable. /d. at 1008. 

Attempts to substitute posting notices in the bid room for prompt 
CBD synopses are, for the reasons stated above, equally inappropriate 
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and ineffective with regard to prospective surplus—dealer competitors. 
Similarly, the Navy’s synopsizing procedure in conjunction with the 
agency’s use of the Sikorsky BOA constitutes, under the circumstances 
of the procurements in question, an undue restriction on surplus parts 
competition for the Navy’s parts procurements. 

For the reasons stated above, we find that the Navy’s disqualifica- 
tion of Rotair, CBD synopsis procedure, application of procurement 
method coding, and use of the Sikorsky BOA with regard to the 
instant aircraft parts procurements unduly restrictive of competition. 
Accordingly, the protests are sustained. Because the orders under the 
BOA have been substantially completed, no remedial action is appro- 
priate. We recommend, however, that procedures for effectively qual- 
ifying alternate suppliers, including surplus dealers, be established 
and implemented, that synopsizing procedure be amended to provide 
notice requisite to allow and encourage competition for future parts 
procurements, and that basic ordering agreements be used in a manner 
consistent with the regulatory requirements. 


[B-193109] 


Contracts—Labor Stipulations—Nondiscrimination—“Affirmative 
Action Programs”——Commitment Requirement 


No award may properly be made under solicitation that does not contain current 
affirmative action provisions required in federally financed contracts or sub- 
contracts since such omission is material, and readvertisement is required. 


Indian Affairs—Contracting With Government—Preference to 
Indian Concerns 


Indian Self-Determination and Education Assistance Act does not require award 
to Indian-owned economic enterprises because statute and regulations call for 
preference “to the greatest extent feasible,’ thus conferring broad, discretionary 
authority. Approval or disapproval by Department of Interior of proposed sub- 
contract awards will not be disturbed by General Accounting Office unless arbi- 
trary, capricious, or in violation of law or regulation. 


In the matter of Department of the Interior—request for advance 
decision, December 22, 1978: 


The Department of the Interior, Bureau of Indian Affairs, requests 
an advance decision on whether it would be proper to approve a sub- 
contract award to either of two competing firms where the low bidder, 
a non-Indian-owned firm, did not certify compliance with the Arizona 
Plan—an affirmative action program—and where the next low bidder, 
an Indian-owned firm, bid in excess of the amount of money available 
for the project. 
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Pursuant to a contract awarded to Alchesay High School District 
No. 20 (Alchesay), Whiteriver, Arizona, Alchesay is responsible for 
the design, construction, and equipment of a complete school facility. 
Under a subcontract with an architect, the new Alchesay High School 
was designed and the architect administered the bidding process and 
conducted the bid opening. Alchesay selected option “B” as the best 
combination for consideration. Okland Construction Company, Inc. 
(Okland) was the low bidder at $6,900,000 and Chuska Development 
Co.’s (Chuska) bid was $7,539,371. 

Interior reports that after bid opening it was discovered that 
Okland did not certify the Arizona Plan but Chuska’s bid did contain 
that certification. However, Interior also reports that it was advised 
that the Arizona Plan may no longer be required ; therefore, certifica- 
tion of the Arizona Plan may be inconsequential. 

Finally, Interior notes that Public Law No. 93-638, the Indian Self- 
Determination and Education Assistance Act, 25 U.S.C. § 450e(b) (2) 
(1976), requires award of subcontracts to Indian preference eligible 
firms such as Chuska. Interior also notes that Chuska is ready to nego- 
tiate if the award is made to it—presumably Chuska would alter its 
price which is now about $300,000 over budget of $7,221,553. Alchesay, 
however, recommends award be made to Okland. 

In this factual context, Interior raises these questions : 

1. If award is made to the low bidder, may the Arizona Plan 
requirement be waived ? 
2. Does Public Law 93-638 require that award be made to 
Chuska, even though its bid was very high? 
3. Should Alchesay be advised that the project must be readver- 
tised ? 
We requested the views of Okland, Chuska, Alchesay and its architect, 
and the Arizona Department of Education. Responses from that re- 
quest and the record provided by Interior form the factual basis for 
our decision. 

The solicitation contained form CS-132 (SF 2/72), which provides, 

in pertinent part, as follows: 


BID CONDITIONS—ARIZONA PLAN 


All Bidders must comply with the provisions of the Arizona Plan incorporated 
in Part I of these bid conditions or the affirmative action program set forth in 
Part II of these bid conditions to be considered responsible bidders, and hence 
eligible for award of a contract for this project. 

* * * * « « * 

Part I: To be eligible for award of a prime contract on this project, a bidder 
who will himself perform work on the project in one or more trades with respect 
to which he is a participant in the Arizona Plan * * * must execute and submit 
as part of his bid the following certification, which, as executed and submitted, 
shall be deemed a part of the contract specifications for the project * * *. 
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(A two-page certification followed this paragraph and at the end the 
bidder’s authorized representative was required to sign.) 

Part II: A. Coverage. The provisions of this Part II requiring the submission 
of an affirmative-action plan shall be applicable to any prime contractor bidder 
with respect to whose prime contract any work will be performed thereunder in 
any trade by a contractor or subcontractor who is not (at the time of bid opening 
for the prime contract) a participant, with a labor organization for which there 
are [Office of Federal Contract Compliance (OFCC) ]—approved minority utili- 
zation goals, in the [Arizona] Plan as to the trade or trades. 

(At the end of Part II, the bidder’s authorized representative was 
required to sign a commitment to an affirmative action plan meeting 
the criteria of Part IT.) 

Part IV: Responsiveness and Responsibility. Any EEO submission required to 
be made by the prospective prime contractor pursuant either to Part I or Part II 
of these “Bid Conditions” which is material and which will govern the EEO 
performance of contractors and/or subcontractors during the term of perform- 
ance of this project must be made as a part of the bid to the Owner. Failure to 
submit a Part I certification and/or a Part II affirmative action plan (or certifi- 
cation) as applicable will render the bid nonresponsive. * * * 

Part V: Compliance and Enforcement. Following is a list of trades for which 
there are OFCC-approved goals of minority manpower utilization for the geo- 


graphic area: 
No trade commitments of goals and timetables. [Footnotes omitted and italic 


supplied.] 

Okland did not execute and submit part I or part II with its bid. 
Nevertheless, Okland asserts that since it is compliant with the Ari- 
zona Bid Conditions, there is no necessity for waiver of these condi- 
tions and its bid is thus responsive to the contract requirement. Okland 
states that our Office has found that the fact that a solicitation ex- 
pressly directs a bidder to sign a certificate agreeing to comply with 
an affirmative action plan (AAP) is not decisive of the issue of 
whether a bid is responsive if the bidder fails to execute the directed 
certification. Citing Astro Pak Corporation/Diversified Chemical 
Corp., B-183536, August 8, 1975, 75-2 CPD 97, and Armor Elevator 
Company, Inc., B-190572, March 30, 1978, 78-1 CPD 250, Okland con- 
tends that our Office has recognized that a bidder may make the 
requisite commitment to AAP requirements in ways other than that 
specified in the solicitation, and that execution of the certification as 
required by the contract specification was not essential. This is so 
“[b]ecause Astro Pak [was] not a signatory to the Greater Las Vegas 
Plan”; however, the test for responsiveness of a bid with regard to 
AAP compliance must be measured not by the presence of a certificate, 
but “by its commitment to the solicitation’s affirmative action require- 
ments.” Therefore, in Okland’s view, the issue is whether Okland has 
demonstrated its commitment to the solicitation’s AAP requirements. 

Okland submitted the affidavit of its president as evidence of the 
company’s commitment to the Arizona Plan and all Federal and State 
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AAP requirements. As stated therein, Okland is currently completing 
a project in Whiteriver, Arizona, as a subcontractor for construction 
of the Whiteriver Indian Health Facility. In that project Okland is 
contractually committed to the Arizona Plan and all Federal AAP 
requirements. Okland has also committed itself to AAP’s in the State 
of Arizona by filing with the city of Phoenix, Arizona, its AAP on 
October 1, 1978. In addition, Okland is now and has been a member 
of the Associated General Contractors of America (AGC), affiliated 
with the Utah Chapter. As stated in the affidavit, Okland is currently 
a signatory with several other State chapters of the AGC, all of which 
are bound to Federal and State AAP requirements, and Okland is 
signatory to AGC agreements with affiliated trade unions, which union 
agreements provide for compliance with State and Federal AAP. 

In summary, Okland contends that it has a deep commitment to the 
Arizona Plan as well as all Federal and State AAP requirements. In 
Okland’s view, therefore, Okland has demonstrated “its commitment 
to the solicitation’s affirmative action requirements,” its bid is respon- 
sive to the solicitation’s AAP requirements and Okland is entitled to 
award of the contract. 

Chuska contends that Okland’s bid must be rejected as nonrespon- 
sive for failure to execute and certify part I and/or part II of the Bid 
Conditions—Arizona Plan. 


I. Current Affirmative Action Specification 


We note that the Department of Labor, Office of Federal Contract 
Compliance Programs, on April 7, 1978, published in 43 Federal 
Register 14899, “Goals and Timetables for Female and Minority Par- 
ticipation in the Construction Industry,” which were to be included 
in all federally assisted construction contracts and subcontracts for 
which invitations for bids or other solicitations or amendments were 
issued on or after May 8, 1978. Since the Alchesay solicitation was 
issued on June 80, 1978, the following goals and timetables were appli- 
cable to the instant procurement : 

Women—Nationwide Goal 
Timetable (percent) 
From April 1, 1978 until March 31, 1979 
From April 1, 1979 until March 31, 1980 
From April 1, 1980 until March 31, 1981 


Minority Utilization—State of Arizona 


Goal 
Timetable ( percent) 


Until further notice 
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Also published on April 7, 1978, at 43 Federal Register 14894, was 
the new standard notice provision to be included in federally assisted 
construction contracts and subcontracts in excess of $10,000. Unlike 
the outdated form used in the Alchesay solicitation, the new notice 
provision’ does not require separate execution and certification and 
potential contractors commit themselves to the requirements of affirm- 
ative action simply by submitting a properly executed bid or pro- 
posal. Moreover, the outdated form did not contain the current re- 
quired goals and timetables applicable to women. Furthermore, the 
outdated form appears to permit potential contractors, which would 
be subject to part II, to escape any trade commitments of goals and 
timetables. Thus, the outdated form would not be an acceptable sub- 
stitute for current requirements. 


IT. Okland’s Commitment to Affirmative Action 


Okland’s contention—that its past conduct is evidence of its commit- 
ment to the Alchesay solicitation’s affirmative action goals contained 
in the outdated form—is academic since that solicitation’s goals are 
ambiguous and incomplete. And Okland’s contention—that its con- 
tractual commitment to the Arizona Plan on another project is evi- 
dence of its contractual commitment to the Arizona Plan on the instant 
solicitation—is without merit because (1) the projects are independ- 
ent, and (2) Okland’s failure to execute and submit the required form 
would not result in a legal commitment to the required, specific goals 
and timetables (50 Comp. Gen. 844 (1971) ; Northeast Construction 
Company v. Romney, 485 F. 2d 752 (D.C. Cir. 1973) ). 

We considered a substantially similar situation in McKenzie Road 
Service, Inc., B-192327, October 31, 1978, 78-2 CPD 310. There, 
McKenzie’s low bid was rejected for failure to acknowledge an amend- 
ment which incorporated the current minority manpower utilization 
goals and timetables. McKenzie argued that the amendment would not 
have affected its price and the failure to acknowledge the amendment 
should be waived as a minor informality. We concluded that (1) the 
amendment was material because it added new provisions for female 
and minority participation—notwithstanding McKenzie’s contention 
that it always has followed equal employment opportunity guidelines, 
and (2) McKenzie’s failure to acknowledge the amendment or other- 
wise indicate a commitment in its bid to be bound by the specific goals 
and timetables rendered McKenzie’s bid nonresponsive since a bidder’s 
commitment must be determined from the bid as submitted. Compare 
Mayfair Construction Company, B-186278, August 10, 1976, 76-2 
CPD 148, where, unlike here, use of affirmative action clause different 
from that prescribed by the Department of Labor was upheld because 
the clause used was substantially similar to that prescribed by Labor. 
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Okland contends that the omitted new minority utilization goals 
and timetables are not material because they would have no effect on 
the price Okland bid. By letter dated November 29, 1978, Okland 
agreed to meet all the appropriate requirements at no additional cost. 

Since it has been held that minority manpower utilization goals and 
timetables are material elements of a solicitation, a bidder, such as 
Okland, may not be permitted, after the time for bid opening, to agree 
to accept a material alteration in its bid. The integrity of the competi- 
tive bidding system would be destroyed if the apparent low bidder 
could in effect withdraw its bid—by not agreeing to the material addi- 
tion—after prices are revealed contrary to the terms of the solicitation. 


IIT. Constitutionality of Specific Goals 


Okland argues that the constitutionality and enforceability of the 
Arizona Plan are seriously in question. Okland states that in the very 
recent case of Associated General Contractors of California, et al. v. 
Secretary of Commerce, et al., Civil No. 77-38738-AAH (C.D. Cal. 
filed October 20, 1978), the court addressed the question of the per- 
missibility of “racial quotas” to promote employment of minority 
group contractors in light of the Supreme Court’s decision in Regents 
of the University of California v. Bakke, 46 U.S.L.W. 4896 (1978) ; 
the court concluded that while affirmative action is permissible, “racial 
quotas are impermissible and unconstitutional” and, therefore, “the 
10% race quota? [is] not a constitutionally acceptable means of pro- 
moting the Congress’ legitimate interest in promoting employment in 
the construction industry among minority group members.” Okland 
also cites Montana Contractors’ Association, et al. v. Secretary of 
Commerce (D. Mont., filed November 24, 1978) as evidence that racial 
quotas are unconstitutional. Okland concludes that its lack of com- 
pliance with an unconstitutional requirement could not be a basis for 
refusing award of the contract to Okland. 

We note that the minority business enterprises provision has been 
the subject of conflicting United States District Court decisions. See 
Constructors Association of Western Pennsylvania v. Kreps, 441 F. 
Supp. 936 (W.D. Pa., 1977). Accordingly, our Office has taken the 
position that we will not review protests concerning compliance with 
that provision until the litigation is finally resolved. Solar Electrical 
Construction Corporation, B-191531, April 25, 1978, 78-1 CPD 319. 
Similarly, we do not believe it appropriate for our Office to consider 
the constitutionality of specific minimum goals in affirmative action 
programs prior to that issue’s final resolution by the courts. See /nter- 
Con Security System, Inc., B-186347, B-185495, March 7, 1977, 77-1 
CPD 165. Accordingly, we will not consider this aspect of the matter. 


142 U.S.C. § 6705(£) (2) (1976) (the minority business enterprises provision). 
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IV. Conclusion 


In summary, regarding Interior’s first and third questions, we must 
conclude that (1) the solicitation as issued did not contain all the cur- 
rent AAP requirements, (2) the omission was material and prejudiced 
the interest of the Government (see 50 Comp. Gen. 844, swpra), and 
(3) award may not properly be made under the defective solicitation ; 
thus, readvertisement is required. 


V. Indian Preference Requirement of Public Law 93-638 


Interior’s second question essentially requests our views on whether 
contract awards under Public Law 93-638 grant programs must be 
made to Indian-owned firms even when the price would be substan- 
tially higher than award to a non-Indian-owned firm. While our con- 
clusion above makes this issue academic here, we comment on this 
question since it is likely to arise on resolicitation of the instant pro- 
curement or in the future. 

The Indian Self-Determination and Education Assistance Act pro- 
vides in pertinent part that, 

Any contract [or] subcontract * * * pursuant to this Act * * * shall require 
that to the greatest extent feasible * * * preference in the award of subcon- 


tracts * * * shall be given to Indian organizations and to Indian-owned [51 
percent] economic enterprises * * *. 25 U.S.C. § 450e(b) (2) (1976) 


Interior’s implementing regulation at 25 C.F.R. § 277.28 (1977), en- 
titled “Indian Preference,” provides that: 


(b) Any contract made by the Bureau with a State or school district shall 
provide that the contractor shall, to the greatest extent feasible, give preference 
in the award of subcontracts to Indian organizations and Indian-owned economic 
enterprises. 


To the same effect, the solicitation provided as follows: 


In accordance with the provisions of Public Law 93-638, preference will be 
given to 51 percent Indian Owned Economic Enterprises to the maximum extent 
feasible in tne awarding of any contract or subcontracts pursuant to this 
advertisement. 

Okland has advised thet its research has not surfaced any legal 
precedents or case law which explains or amplifies the meaning of the 
statutory and regulatory language “to the greatest extent feasible.” 
Okland contends that while there is a delineated preference for Indian 
subcontractors in 25 U.S.C. § 450e(b) (2), just as there is a preference 
for small business set-asides under 15 U.S.C. § 644 (1976), the elements 
of fair competition and reasonable price must play a part in the con- 
tracting officer’s decision to award. 

Okland does not contend that a nonpreferred bidder whose price is 
a few dollars lower than a preferred bidder should receive award of 
the contract because such an interpretation would clearly thwart the 
legislative intent of the statute and effectively remove the Indian pref- 
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erence; however, if there is a significant price differential between a 
preferred and a nonpreferred bid, the weight in favor of the preferred 
bidder may be overcome. 

In our view, the language “to the greatest extent feasible” confers 
broad discretionary authority, and, therefore, Public Law 93-638 does 
not require award to Indian-owned firms. When our Office reviews 
agency determinations made pursuant to such authority, we will not 
disturb them unless they are arbitrary, unreasonable, or violative of 
law or regulation. See Department of the Interior—request for ad- 
vance decision, B-188888, December 12, 1977, 77-2 CPD 454 (the 
quantum of evidence required for an offeror to establish Indian descent 
and tribal enrollment). Accordingly, we would review Interior’s ap- 
proval or disapproval of proposed subcontract awards to non-Indian 
economic enterprises under that standard, which must also be applied 
by the contractors in the first instance. 

By regulation published prior to any resolicitation or by solicitation 
provision, Interior should definitize the preference that Indian enter- 
prises will receive in this and future procurements because bidders 
cannot compete on an equal basis as required by law unless they know 
in advance the basis on which their bids will be evaluated. 36 Comp. 
Gen. 380, 385 (1956). 


[B-192502] 


Experts and Consultants—Leaves of Absence—Accrual 


Expert appointed on an intermittent basis is not entitled to leave even though 
he was compensated for 80 hours per pay period for substantially the full term 
of his employment. His work was assigned on a project basis and the hours at 
which he worked were largely within his discretion. Since he was not required 
in advance to report at a definite and certain time within each workweek, he is 
not entitled to leave as a part-time employee with an established regular tour 
of duty. He is not entitled to leave as a de facto full-time employee since he was 
not required to work a standard workweek. 


In the matter of Copp Collins—Annual and Sick Leave, Decem- 
ber 26, 1978: 


This matter involves Mr. Copp Collins’ claim for crediting of annual 
and sick leave for the period from June 30, 1977, to May 26, 1978, 
during which he served under an excepted appointment as an expert 
with the Energy and Minerals Division of the General Accounting 
Office. 

Mr. Collins was appointed as an expert under the authority of 
5 U.S.C. §3109 (1976), as implemented by 31 U.S.C. § 52c (1976), 
and Pub L. No. 94-440, 90 Stat. 1439. His appointment, effective 
June 30, 1977, was designated as “Excepted Appointment—Inter- 
mittent,” and was limited to a period not to exceed 130 working days 


289-702 O- 79 -6 
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in a service year. The following notation was included on the Stand- 
ard Form 50 effecting his appointment: 


Ineligible for Health Benefits, Annual or Sick Leave or any other Benefits 
provided by law for Government employees except as specifically provided. 
Effective January 9, 1978, his appointment as an expert was converted 
to an excepted appointment not to exceed June 29, 1978. 

Notwithstanding the above notation, Mr. Collins claims entitle- 
ment to both annual and sick leave on the basis that he: 

* * * was a de facto fulltime employee during the entire period from June 30, 
1977 to April 22, 1978, and a part-time, temporary Expert employee from April 23, 


1978 to May 26, 1978, but with ample extra time built up that [he] could receive 
administrative or “comp” time to make that latter period fulltime * * *. 


In support of the contention that he is entitled to leave credits, Mr. 
Collins has prepared and submitted time sheets showing that, with the 
exception of the last three pay periods, he worked 80 hours per pay 
period throughout the term of his employment. In addition to the 80 
hours per pay period for which he was compensated, Mr. Collins’ time 
sheets show that he worked an additional 235.5 hours in the evenings, 
overnight, and on weekends and holidays. 

An expert or consultant whose services are secured on an employ- 
ment rather than an independent contract basis under the authority 
of 5 U.S.C. § 3109 is entitled to annual and sick leave insofar as he 
is eligible under the applicable provisions of chapter 63, subchapter I, 
title 5, of the United States Code (1976). The mere fact that an expert 
may have been compensated for an aggregate of 80 hours per pay 
period does not itself esstablish his entitlement to leave benefits. Under 
5 U.S.C. § 6301 (1976) the annual and sick leave provisions apply gen- 
erally to employees as defined in 5 U.S.C. § 2105 (1976) and to indi- 
viduals employed by the government of the District of Columbia, 
except those categories of employees specifically excluded from cov- 
erage by subsections 6301(2) (i)—(xii). Subsection 6301(2) (ii) spe- 
cifically excludes from entitlement to annual and sick leave: 

(ii) a part-time employee who does not have an esstablished regular tour of 

duty during the administrative workweek * * *. 
As used in this context the term “part-time employee” includes em- 
ployees hired on an intermittent or when-actually-employed basis. 
Matter of John W. Matrau, et al., B-191915, September 29, 1978; 32 
Comp. Gen. 206 (1952). It extends to experts and consultants serving 
on an intermittent basis. 35 Comp. Gen. 638 (1956). 

With regard to Mr. Collins’ assertion that he is entitled to leave 
benefits by virtue of having worked 80 hours per pay period, we 
have specifically held that part-time employees, including those ap- 
pointed on an intermittent or when-actually-employed basis, are not 
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entitled to leave benefits even though they might actually work full- 
time, unless their work is pursuant to a regular tour of duty pre- 
scribed in advance. 31 Comp. Gen. 215 (1951). In fact, the contention 
that a person who works the annual equivalent of a 40-hour workweek 
is not a part-time employee but is entitled to leave benefits regardless 
of whether he has a regular tour of duty was specifically found to 
be without merit by the Court of Claims in Lemily, et al. v. United 
States, 190 Ct. Cl. 57 (1969). There the court stated: 

Plaintiffs’ contention that a person who works the annual equivalent of a 40- 
hour week is, by definition, not a part-time employee under the Act, is without 
merit. 

The standard personnel forms (S.F. 50) by which plaintiffs were employed 
neither guaranteed nor required any particular amount of work. Finding 23, 
infra. Suffice to say, the forms expressly noted that plaintiffs were only to be 
paid “when-actually-employed.” 

The legislative history of the 1951 Act, previously discussed, makes it abun- 
dantly clear that the government employee for whom Congress fashioned the 
generally applicable leave benefits was one who was required to regularly 
put in the standard 40-hour workweek. A “basic workweek” is so defined in the 
Civil Service Regulations. 5 C.F.R. § 25.211 (Rev. as of Jan. 1961). Thus, the 
annual and sick leave allowances provided in the 1951 Act are stated in terms 
of days, or fractions thereof, “for each full bi-weekly pay period.” The regular 
40-hour workweek is implicit in that arrangement. 

In general, the full-time employee to whom the provisions of the 1951 Act 
are applicable is one regularly required to put in the standard workweek, not a 
when-actually-employed employee who happens to work the annual equivalent 
of a 40-hour week. 

Under the above decisions, notwithstanding that Mr. Collins was 
compensated for 80 hours per pay period, he is entitled to crediting 
of annual and sick leave only insofar as he had an established regular 
tour of duty during the administrative workweek. In this connection 
we have specifically recognized that the mere designation of an em- 
ployee’s appointment as “intermittent” is not conclusive of the ques- 
tion of his entitlement to annual and sick leave if his actual service 
differs and is not in fact intermittent but is performed pursuant to a 
regularly scheduled tour of duty. Matter of Julia McCarthy and 
others, B-183813, June 20, 1975, and Matter of Kenneth L. Nash, 
57 Comp. Gen. 82 (1977). 

In 31 Comp. Gen. 581 (1952) we construed the requirement that the 
employee have an established tour of duty as contemplating a “definite 
and certain time, day and/or hour of any day, during the workweek 
when the employee regularly will be required to perform duty.” In 
32 Comp. Gen. 490 (1953) we amplified that definition, holding that a 
part-time employee is entitled to benefits under the leave act only 
if he serves under an established tour of duty for each of the two 
administrative workweeks in each biweekly pay period. The holdings 
in these two decisions are reflected in the Civil Service Commission’s 
instructions at Book 630, subchapter S2-3a(4) of Federal Personnel 
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Manual Supplement 990-2. Consistent with those decisions we held 
in Kenneth L. Nash, supra, that an Immigration and Naturalization 
Service inspector whose position was designated “intermittent” was 
nonetheless entitled to annual leave benefits as a part-time employee 
having an established regular tour of duty where he was routinely 
issued a form scheduling his work at specific times and dates for each 
of the two workweeks of the next pay period. Compare John W. 
Matrau, et al., supra, denying leave benefits to intermittent employees 
who were given tentative schedules on a weekly basis as a matter of 
personal convenience. 

Mr. Collins does not specifically claim that he had an established 
regular tour of duty while serving as an expert with the Energy and 
Minerals Division. Rather, the time sheets that he prepared suggest 
that his working hours in large part were determined by the demands 
of the particular tasks on which he was working and were within 
his discretion. The time sheets show that Mr. Collins worked 8 hours 
a day during regular duty hours from Monday through Friday of 
both administrative workweeks of the pay period for only 7 of the 24 
pay periods of his appointment. During all 24 pay periods he worked 
various hours outside regular duty hours. 

Mr. Collins worked on two separate projects while employed with 
the Energy and Minerals Division. One dealt with coal and the other 
with biomass and solid waste. In connection with his work on the 
coal research project, Mr. Collins was given his assignment on a job 
basis. The schedule by which he performed that assignment was a mat- 
ter within his own judgment and, except for occasional instances in 
which he was specifically asked to be present at the office, he was not re- 
quired by his supervisors to report for work at any particular time. 
While Mr. Collins was assigned to work in the area of biomass and 
solid waste during the latter part of his appointment, he was not re- 
quired to work in accordance with any particular schedule. Essentially, 
it was Mr. Collins, not the Energy and Minerals Division, who deter- 
mined when and how long he would work. Officials of the Energy 
and Minerals Division were aware that Mr. Collins was reporting to 
work on substantially a full-time basis for an extended period. How- 
ever, while that awareness may raise some question as to the propri- 
ety of designating his initial appointment as “intermittent,” mere 
awareness of even strictly routine work performance does not estab- 
lish that an employee had a prescribed regular tour of duty where, 
in fact, he was not required by his agency to perform duty at any par- 
ticular times. 

Since Mr. Collins was not scheduled by the Energy and Minerals 
Division to work at a definite and certain time, day and/or hour of 
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any day, during each of the two administrative workweeks in each 
biweekly pay period, he is not entitled to leave benefits as a part-time 
employee having an established regular tour of duty. And, consistent 
with the above-quoted language from Lemily, supra, since Mr. Col- 
lins was not regularly required to put in a standard workweek, we 
find no merit to Mr. Collins’ contention that he is entitled to leave 
benefits as a “de facto fulltime employee.” 
Accordingly, Mr. Collins’ claim for accrued leave is disallowed. 


[ B-193099 J 


Social Security—Medicare, Medicaid, ete.—Reduction in Federal 
Share—Waiver 


Under section 1903 (g) of the Social Security Act, 42 U.S.C. 13896b(g), as amended, 
the Secretary may waive otherwise required reductions in Medicaid payments to 
a State if he finds that the State’s showing for the last quarter of calendar year 
1977 was (1) on its face, satisfactorily in compliance with specified statutory 
requirements and (2) valid (i.e., actually in compliance with those requirements). 
In order to have a satisfactory showing, subsection 1903(g) (1) (D) requires an 
annual on-site evaluation by the State. Even though the State of Colorado may 
have complied with the other requirements, the Secretary has no authority to 
grant it a waiver of reductions since he has been unable to validate the State’s 
compliance with that subsection. 


In the matter of Medicaid—Utilization Control—State of Colorado, 
December 26, 1978: 


This decision résponds to a request by the Secretary of Health, Edu- 
cation, and Welfare (HEW) for an opinion as to whether, under 
the circumstances he presents, he must reduce the payment made to the 
State of Colorado as a result of its failure to satisfy the utilization 
control provisions of the Medicaid program set forth in section 1903 
(g) of the Social Security Act (42 U.S.C. §1896b(g) (1976)), as 
most recently amended by section 20(a) of the Medicare—Medicaid 
Anti-Fraud and Abuse Amendments, Pub. L. No. 95-142, 91 Stat 1205, 
October 25, 1977. 

Section 1903(g) of the Social Security Act, as amended, provides 
in pertinent part as follows: 

(g) Decrease in Federal meaical assistance percentage. (1) Subject to para- 
graph (3), with respect to amounts paid for the following services furnished 
under the State plan after June 30, 1973 (other than services furnished pursuant 
to a contract with a health maintenance organization as defined in section 
1876), the Federal medical assistance percentage shall be increased as follows: 
After an individual has received care as an inpatient in a hospital (including an 
institution for tuberculosis), skilled nursing facility or intermediate care facil- 
ity on 60 days, or in a hospital for mental diseases on 90 days (whether or not 
such days are consecutive), during any fiscal year, which for purposes of this 


section means the four calendar quarters ending with June 30, the Federal 
medical assistance percentage with respect to amounts paid for any such care 





172 DECISIONS OF THE COMPTROLLER GENERAL [58 


furnished thereafter to such individual in the same fiscal year shall be decreased 
by a per centum thereof (determined under paragraph 5)) unless the State 
agency responsible for the administration of the plan makes a showing satis- 
factory to the Secretary that, with respect to each calendar quarter for which 
the State submits a request for payment at the full Federal medical assistance 
percentage for amounts paid for inpatient hospital services (including tubercu- 
losis hospitals), skilled nursing facility services, or intermediate care facility 
services furnished beyond 60 days (or inpatient mental hospital services fur- 
nished beyond 90 days), there is in operation in the State an effective pro- 
gram of control over utilization of such services; such a showing must include 
evidence that— 
* * * * * * * 

(D) Such State has an effective program of medical review of the care of 
patients in mental hospitals, skilled nursing facilities, and intermediate care 
facilities pursuant to 1902(a) (26) and (31) whereby the professional manage- 
ment of each case is reviewed and evaluated at least annually by independent 
professional review teams. [Italic supplied. ] 

* * * * * * s 

It is the requirement for an annual review and evaluation which 
gives rise to the instant problem. While Colorado’s showing under 
the above-quoted provision was “facially satisfactory,” the Secretary, 
under subsection 1903 (g) (2), 42 U.S.C. § 1396b(g) (2), is required to 
validate, in a timely manner, the State’s showing. Colorado was the 
only State which the Secretary found lacking. In essence, he found 
that Colorado was probably in compliance with most requirements 
within the last calendar quarter of 1977 but that he could not validate 
the State’s compliance with the annual review requirement of subpara- 
graph (D), quoted above except for reviews completed in the last 
calendar quarter. (We note that the new subparagraph (4)(B) of 
subsection 1903(g), added by section 20(a) of the Medicare—Medicaid 
Anti-Fraud and Abuse Amendments, supra, in effect defines the an- 
nual review requirements, but the refinements of this new subpara- 
graph are not an issue in this case.) 

The Secretary asks specifically : 


May I find Colorado’s. showing for the quarter ending December 31, 1977, 
valid and thus waive reductions for prior 1977 quarters even though I have 
been unable to validate Colorado’s pre-October 1 review dates? 


This question grows out of section 20(a) of the Medicare—Medicaid 
Anti-Fraud and Abuse Amendments, supra, to section 1903(g) of the 
Social Security Act, as amended, which added the following provision 
to subsection 1903(g) : 


(3) (A) No reduction in the Federal medical assistance percentage of a State 
otherwise required to be imposed under this subsection shall take effect— 
(i) if such reduction is due to the State’s unsatisfactory or invalid show- 
ene with respect to a calendar quarter beginning before January 1, 
(ii) before January 1, 1978; 
(iii) unless a notice of such reduction has been provided to the State at 
least 30 days before the date such reduction takes effect; or 
(iv) due to the State’s unsatisfactory or invalid showing made with re- 
spect to a calendar quarter beginning after September 30, 1977, unless notice 
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of such reduction has been provided to the State no later than the first day 

of the fourth calendar quarter following the calendar quarter with respect 

to which such showing was made. 
(B) The Secretary shall waive application of any reduction in the Federal med- 
ical assistance percentage of a State otherwise required to be imposed under 
paragraph (1) because a showing by the State, made under such paragraph with 
respect to a calendar quarter ending after January 1, 1977, and before October 1, 
1977, is determined to be either unsatisfactory under such paragraph or invalid 
under paragraph (2), if the Secretary determines that the State’s showing 
made under paragraph (1) with respect to the calendar quarter ending on De- 
cember 31, 1977, is satisfactory under such paragraph and is valid under para- 


graph (2). 
The Secretary describes the problem with the Colorado utilization 
control program as follows: 


All States made a facially satisfactory showing with respect to the December 
quarter, including all twenty-two penalty-liable States. However, when we at- 
tempted to validate those showings by examining review reports on file at the 
State agencies for all reported calendar 1977 reviews, we were unable to vali- 
date the pre-October 1, 1977, review dates reported by Colorado on its December 
showing. Due to the methodology used by Colorado in its pre-October reviews, we 
were able to validate only review dates during the December quarter (October 1, 
1977, through December 31, 1977). We were able to validate all 1977 review dates 
reported by all other States on their December 31, 1977, showings, and have ac- 
cordingly waived the 1977 reductions of the other twenty-one penalty-liable 
States. 

I am deeply distressed by these findings concerning Colorado. Section 1903(g) 
(3) (B) appears to authorize a waiver of 1977 reductions only if I determine 
that a State’s showing with respect to the quarter ending December 31, 1977, 
is satisfactory and valid. Because I have been unable to validate the pre-Octo- 
ber 1 review dates reported by Colorado, I have been unable to validate its 
December showing with respect to the annual onsite review requirement. 

However, it is also apparent that, beginning in the December, 1977 quarter, 
Colorado has made great efforts to implement a review process that meets 
Federal requirements, and I have been able, based on evidence presented by 
the State during the validation survey, to validate all but two of the review 
dates reported by Colorado for reviews completed during the December quarter. 
It seems to me that any reasonable postulation of the intent of the conditional 
waiver provision has therefore been served, and I have no desire to penalize 
Colorado if I am not required by statute to take these reductions. (Footnote 


omitted. ) 

The Secretary apparently has concluded that he is required by 
section 1903(g) to reduce Colorado’s Medicaid payment. His argu- 
ment against doing so appears to rest upon a theory that Colorado, 
although not in strict compliance with the requirements of subsection 
1903(g), as amended, has made satisfactory progress and should 
not be penalized. He provides the following summary of his reading 
of subsection 1903(g), as amended: 


Thus, to be satisfactory under the statute, a State’s showing for the quarter 
ending December 31, 1977, would apparently need to demonstrate that the State 
conducted the required inspection sometime during calendar 1977 in every 
facility requiring inspection by December 31, 1977, (or alternatively, that the 
State met the conditions specified in 1903(g) (4)(B) for excusing failures to 
perform 100 percent of required inspections). 


We agree with the Secretary’s reading of section 1903(g), as 
amended by section 20(a) of the Medicare-Medicaid Anti-Fraud and 
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Abuse Amendments. Further, we are unable to find any support in 
the legislative history of this amendment for the conclusion that Colo- 
rado’s utilization control compliance posture at the end of 1977 as 
described by the Secretary met the conditions set by the Congress in 
passing the Medicare—Medicaid Anti-Fraud and Abuse Amendments 
for waivers. of Medicaid payment reductions otherwise necessary. 
The annual inspection requirement for all cases to which such sub- 
section 1903(g) applies requires that compliance be determined for 


each quarter. Inspections may be conducted in a single quarter or 
spread out over a year. From the Secretary’s letter, it appears that 
none of Colorado’s reported inspections conducted in the first three 
quarters of 1977 could be validated due to the methodology used. 


Accordingly, Colorado would have had to redo all inspections in the 
last quarter to be in compliance at the end of 1977. This it did not do. 


The statutory system established by Congress in section 1903(g) 
does not authorize the Secretary to waive the reductions unless the 
State’s showing is both satisfactory and valid. If, as in this case, the 
Secretary cannot validate the showing by the end of the final quarter, 
he must impose the reductions. 

The legislative history of the amendments to section 1903(g) pro- 
vides no support for a contrary reading. The reasons for adding the 
paragraph providing a waiver of the reduction of State payments 
are described in H.R. Rep. No. 95-393 (II), July 12, 1977, at pp. 84-85: 


The “Social Security Amendments of 1972” (Public Law 92-603) added sec- 
tion 1903(g) to the Social Security Act. This section requires a one-third reduc- 
tion in Federal matching payments under medicaid for long-term stays in insti- 
tutional settings, unless a State demonstrates that it has an adequate program 
of control over the utilization of institutional services. The program must 
include a showing that: 

(1) The physician certifies at the time of admission and recertifies every 
60 days that the patient requires inpatient institutional services. 

(2) The services are furnished under a plan established and periodically 
reviewed by a physician. 

(3) The State has a continuous program of utilization review whereby 
the necessity for admission and continued stay of patients is reviewed by 
personnel not directly responsible for care of the patient, not financially 
interested in a similar institution, or, except in the case of a hospital, 
employed in the institution. 

(4) The State has a program of independent medical review for SNF’s, 
ICF’s, and mentzi :«svitals whereby the professional management of each 
case is subject to independent annual review. The section further requires 
the Secretary to conduct sample onsite surveys of institutions as part of his 
validation procedures. 

The committee notes that this section was to go into effect on July 1, 1973, 
as an incentive payment for States showing a satisfactory program of utilization 
control. States which did not make the requisite showings were automatically 
to be subject to the reduced Federal matching rate. Despite the clear intent of 
the law and extensive evidence developed by the Subcommittee on Oversight 
and Investigations as well as the Comptroller General of the United States, that 
a large number of States failed to meet the requirements, HEW indicated that 
it was reluctant to impose the reductions. The first reduction actually to be im- 
posed under this authority was announced to take effect July 1977. During the 
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intervening 4-year period the committee has on a number of occasions, both 
during hearings and in a report prepared by the committee, indicated its con- 
cern that HEW had failed to fulfill its responsibilities. 

On June 8, 1977, HEW announced that it would reduce July 1977 Medicaid 
payments to 20 States by a total of $142 million (Actual application of these 
announced reductions was delayed by Public Law 95-59 until October 1977). 
These reductions were to take effect, because the States failed, during the first 
quarter of 1977, to conduct annual medical reviews of patients in long-term care 
facilities. The Department further announced that it had under review the poten- 
tial disallowance of $378 million of fiscal year 1975 funds for failure to have 
adequate utilization controls in place, based upon validation requirements. 
The committee is encouraged that the Department has begun to aggressively im- 
plement the congressional mandate. However, in view of past inaction on the 
part of HEW, it feels that the sudden reduction in Federal funds for past 
years activities could have a severe and unanticipated impact on affected State 
Medicaid programs. [Italic supplied.] 


The House and Senate versions of the bill that went to conference 
on the Medicare-Medicaid Anti-Fraud and Abuse Amendments had 
two different approaches to lessen the “severe and unanticipated im- 
pact” of the then pending reductions in State Medicaid payments. 
The conference committee report (H.R. Rept. 95-673 at 47) describes 
the Senate version as an “unconditional waiver” of reductions through 
1977; the House version is described as providing additional time for 
States to achieve compliance by the end of 1977: 


29 CONDITIONS FOR WAIVER OF PAST PENALTIES FOR FAILURE TO 
PERFORM REQUIRED REVIEW OF INSTITUTIONAL CARE (SECTION 
20) 


House bill_—The House bill allows States additional time to meet the re- 
quirements of the current law concerning review of care delivered in long- 
term care institutions, by providing that if a State is in compliance for the 
calendar quarter ending December 31, 1977, the Secretary shall waive all pre- 
viously assessed reductions which would otherwise be imposed on those States 
that failed to fulfill the requirements of the law during previous periods. 

Senate amendment.—The Senate amendment provides for unconditional waiver 
of all reductions in medicaid payments due to an unsatisfactory or invalid show- 
ing made with respect to a calendar quarter beginning prior to January 1, 1978. 


The conference committee went on to explain its reconciliation of 
these two provisions (see subsection 1903(g) (3) (A) as quoted supra) 
as follows [id. at 47]: 


Conference Agreement.—The conference agreement provides that all penal- 
ties assessed against States for unsatisfactory or invalid showings made with 
respect to calendar quarters beginning prior to January 1, 1977, shall be waived 
unconditionally. It further provides that if a State is in compliance with the re- 
quirements of the law for the calendar quarter ending December 31, 1977, the 
Secretary shall waive all penalties for unsatisfactory or invalid showings for 
quarters occurring in 1977; if the State is not in compliance on December 31 and 
past penalties are imposed, the penalty will be determined by taking into account 
the proportion of medicaid patients in homes that were not reviewed to all 
medical patients in homes to be reviewed. 


Congress incorporated the absolute waiver objective of the Senate- 
passed bill for all quarters prior to 1977, while the House approach 
was used to reward compliance by the end of 1977. The Secretary’s 


289-702 O- 79 -7 
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question concerns his inability to validate the State’s showing in 1977, 


the period to which the House approach applies. The House Commit- 
tee report [¢d. at 85] describes this approach as requiring “full 
compliance.” 

, The committee has approved an amendment which would give States an addi- 
tional 6 months to demonstrate full compliance with the law. The committee 
emphasizes that this is in no way to be viewed as a retrenchment or a lack of 
resolve on its commitment to effective utilization control and medical audit 


programs. It fully expects and intends that during this extension period all States 
will take the necessary actions to bring them into full compliance. 


* * * * * * * 

The Secretary is required to waive application of all or part (as is appro- 
priate) of any decrease otherwise required to be imposed with respect to 
cases of noncompliance occurring prior to October 1, 1977, if he determines 
that the State makes a satisfactory showing, and the showing is valid, that it 
is in full compliance with the law for the last quarter of calendar year 1977. 
The committee has left to the Secretary’s discretion the amount of the decrease 
which may be waived. It fully expects that where previous violations of the 
law have been of sufficient magnitude, the Secretary may impose a portion of 
the penalty. In cases where the State is not able to show a satisfactory pro- 
gram that is validated by the Secretary, the committee expects that all pre- 
vious reductions will be taken. [Italic supplied.] 

We read carefully the correspondence, dated August 16, 1978, en- 
closed with the Secretary’s letter, from Senators Herman E. Tal- 
madge, Chairman of the Senate Subcommittee on Health, and Floyd 
K. Haskell and Representative Paul G. Rogers, Chairman of the 
House Subcommittee on Health and the Environment, to Represent- 
ative Timothy E. Wirth about the congressional intent behind the 
penalty waiver provision of Pub. L. No. 95-142, supra. They all indi- 
cate that the Congress intended “to wipe the slate clean” of deficiencies 
in the first three quarters of 1977 as long as the State conducted “reg- 
ularly scheduled” inspections during the last quarter of 1977. All 
agree that no State was expected to review all the facilities in the State 
in only one quarter. It therefore appears that the writers feel that the 
Secretary need not require reviews for any facility for which an in- 
spection could not be performed during the last quarter of 1977. 

All these Congressmen participated in writing the waiver amend- 
ment in question and of course their views are entitled to great respect. 
However, the official legislative history, quoted previously, which was 
written contemporaneously with congressional consideration of the 
waiver amendment, gives a very different picture of congressional in- 
tent. The concept of an unconditional waiver, originally proposed by 
the Senate, was rejected, except for quarters ending prior to calendar 
1977. As the House committee report explains, and the Conference 
report reiterates (both quoted supra), “The Committee has approved 
an amendment which would give States an additional 6 months to 
demonstrate full compliance with the law.” It appears that the only 
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way for Colorado to “wipe the slate clean” of previously assessed re- 
ductions was to demonstrate conclusively by the end of 1977 that it 
had completed reviews of all of its facilities to which the review re- 
quirement applies. 

We therefore conclude, on the basis of the statute and the legisla- 
tive history, that the Secretary must make all the statutory reductions 
if he finds that Colorado did not complete all required reviews during 
1977. Colorado does not qualify for the waiver of previously assessed 
reductions if it was not in compliance by the end of calendar 1977. 

Accordingly, the Secretary’s specific question is answered in the 
negative. 


[ B-191401 J 


Officers and Employees — Transfers — Relocation Expenses— 
Temporary Quarters—Subsistence Expenses—Reasonableness of 


Meal Costs 


Transferred employee, who was authorized temporary quarters subsistence ex- 
penses allowance, agreed to pay mother-in-law $22.50 for room and board of three 
children. Agency determined that expenditure of $12 per day for food was unrea- 
sonable since statistical data showed that reasonable expenditure would be $7.74 
per day. Agency determination is reversed since agency failed to consider fact 
that $12 amount was reached by preparing a sample week’s shopping list using 
actual market prices, that his mother-in-law prepared the three meals, and that 


employee negotiated rate with his mother-in-law in good faith. 


Officers and Employees — Transfers — Relocation Expenses— 
Temporary Quarters—Reasonableness of Amount Claimed 


Transferred employee who was authorized temporary quarters subsistence 
expenses allowance agreed to pay mother-in-law for room and board of his three 
daughters. Agency determination that $10.50 per day for rooms was unreasonable 
is reversed as arbitrary. We find rate was reasonable since $10.50 was consid- 
erably less than commercial rate, mother-in-law experienced inconvenience by 
staying with neighbor, except when she prepared meals, cleaned house and chap- 
eroned children, children expended large amount of utilities, and employee nego- 
tiated rate in good faith. 


In the matter of Richard E. Nunn—Temporary Quarters Subsistence 
Expenses, December 27, 1978: 


This action is in response to a letter from Mr. W. Smallets, Chief, 
Finance and Accounting, Central Security Service, National Security 
Agency (NSA), requesting a decision as to whether the NSA prop- 
erly denied a portion of the claim of Mr. Richard E. Nunn for tempo- 
rary quarters subsistence expenses (TQSE) allowance attributable 
to room and board expenses paid to his mother-in-law for his three 
daughters, and whether NSA is using proper methods in the settle- 
ment of similar claims. The request was forwarded to us by the Per 
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Diem, Travel and Transportation Allowance Committee and has been 
assigned PDTATAC Control No. 78-9. 

The record indicates that Mr. Nunn was transferred to Fort George 
G. Meade, Maryland, from Harrogate, England, effective August 3, 
1977. Incident to this transfer TQSE was authorized by Travel Order 
No. MP 7 MH 124-77. The record further indicates that Mr. Nunn and 
his wife stayed at a Howard Johnson’s Motor Lodge in Wheaton, 
Maryland, from August 2, 1977, to August 24, 1977, and that his 
three daughters stayed at their grandmother’s house for the period 
August 2, 1977, through August 24, 1977. In consideration of his three 
daughters staying at his mother-in-law’s house and receiving their 
meals there, Mr. Nunn agreed to pay his mother-in-law $7.50 per day 
per child with $4 attributable to food and $3.50 attributable to lodging. 

Mr. Nunn filed a claim with NSA for $474, the amount that he paid 
his mother-in-law for room and board for his three daughters. The 
payment was based on the $7.50 daily rate less certain meals that the 
children had with their parents. Thereafter NSA requested Mr. Nunn 
to provide documentation in support of the $7.50 per day per child 
amount and, after receiving his response, allowed Mr. Nunn’s claim 
to the extent of $283.96 and denied the rest as in excess of that which 
was reasonable. 

Mr. Nunn also filed a claim of $1,237.19 for the expenses incurred 
by him and his wife which was allowed to the extent of $1,192.72. That 
portion of Mr. Nunn’s claim which was denied and which was attrib- 
utable to expenses incurred by him and his wife does not appear to 
be in dispute and is therefore not addressed in this decision. 

Mr. Nunn in a letter to NSA stated that the food amount of $4 per 
day per child figure was subdivided into charges of $1 for breakfast, 
$1 for lunch, and $2 for dinner, and was arrived at by preparing a 
typical week’s shopping list using local market prices and an amount 
for the energy and labor costs associated with food preparation. He 
further stated: 


Generally speaking, the food and cost of its preparation averaged $10.00 a day 
and $2.00 was included for ancillary incidentals for the whole job. This divided 
by three people was arbitrarily factored into a 1+1-+2 figure based on a reason- 
able estimate that the dinner value was quite a bit higher than breakfast or lunch. 
It may be that it should have been estimated at $1.25, $1.25 and $1.50 respec- 
tively, but since it was a rare exception when the children ate out with us * * * 
and she agreed to a $2 dinner decrement, I knew the cost advantage was in my 
(and the government’s) favor. 


In defense of the lodging cost of $3.50 per day per child Mr. Nunn 
stated : 


Determining the factors used for room costs were a lot easier. My mother-in- 
law actually moved out of the house to reside with an elderly friend down the 
street, and only came home to cook the meals, clean, and chaperone if necessary. 
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In actual fact the children took over her two-bedroom home for over % month. 
I agreed to pay for a prorated (34) share of a month’s house payment, 142 taxes, 
and % of a month’s worth of the gas, sewer, electricity, water and trash disposal 
Services at amounts commonly averaged to the house for that time of the 
year * * *, 


The three-week board estimate included cleaning labor, approximated $253. 
This was rounded off to $231, which amounts to $10.50 per day, and allotted in 
even 44 increments to each child at a cost of $3.50 each. 

Mr. Nunn in his letter to NSA additionally stated that the $4 per 
day per child amount for food and the $3.50 per day amount per child 
for lodging was the lowest his mother-in-law would agree to and that 
he negotiated the lowest price possible since it was apparent that they 
would be exceeding their daily maximum and that the excess would be 
at his own expense. 

Paragraph C13000 of Volume 2, Joint Travel Regulations (2 JTR) 
(Change 133, November 1, 1976), authorizes, under proper circum- 
stances, the payment of subsistence expenses of an employee and his 
dependents while occupying temporary quarters when the employee 
is transferred to a new permanent duty station. Also, reimbursement 
may be made only for actual subsistence expenses incurred not to 
exceed the maximum amount allowable, provided these are incident 
to occupancy of temporary quarters and are reasonable. 2 JTR para. 
C13005 (Change 138, April 1, 1977). 

It is the responsibility of the employing agency, in the first instance, 
to insure that such expenses are reasonable. Since this is primarily a 
question of fact, depending upon the particular circumstances of the 
case, this Office gives great weight to the agency’s determination of 
what is reasonable, inasmuch as it is more familiar with the particular 
situation. While we have the right to review the circumstances of each 
case and make an independent determination as to the reasonableness 
of the subsistence expenses claimed, we will not substitute our judg- 
ment for that of the agency, in the absence of evidence indicating the 
agency’s determination as to the reasonableness was clearly erronous, 
arbitrary or capricious. Matter of Gordon S. Lind, B-182135, Novem- 
ber 7, 1974. 

In 52 Comp. Gen. 78, 82 (1972) we considered the reimbursement 
of amounts paid to relatives for food and lodging and stated in part: 

* * * we have allowed reimbursement for charges for temporary quarters 
and subsistence supplied by relatives where the charges have appeared reason- 
able: that is, where they have been considerably less than motel or restaurant 
charges. It does not seem reasonable or necessary to us for employees to agree 
to pay for lodging in motels or meals in restaurants or to base such payments 
to relatives upon maximum amounts which are reimbursable under the regula- 
tions. Of course, what is reasonable depends on the circumstances of each case. 
The number of individuals involved, whether the relative had to hire extra help 


to provide lodging and meals, the extra work performed by the relative and 
possibly other factors would be for consideration. * * * 
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The NSA in denying Mr. Nunn’s claim determined that a food ex- 
penditure of $12 per day for his three daughters was unreasonable 
and determined that a total cost of $178 for 23 days or $7.74 per day 
was reasonable. The NSA based this figure on Bureau of Labor statis- 
tics data which showed a typical family of three on a high-cost budget 
would spend $8.10 per day. Also, NSA states that since settlement of 
Mr. Nunn’s claim it obtained a Department of Agriculture booklet en- 
titled “Your Money’s Worth In Food” and the November 1977 statisti- 
cal data sheet, “Cost of Food at Home Estimated for Food Plans at 
Four Cost Levels.” The latter publication using a moderate cost plan 
reflects a food cost of $7.35 per day for a family of three. 

Although NSA based its determination that $12 per day on food 
was unreasonable on statistical data showing that a reasonable ex- 
penditure would be much less, we believe that NSA erroneously failed 
to consider that Mr. Nunn arrived at the $12 figure by preparing a sam- 
ple shopping list using actual market prices, that his mother-in-law 
prepared the meals for his three daughters, and that Mr. Nunn nego- 
tiated this rate in good faith with his mother-in-law. Based on these 
facts, we believe that $12 per day for food was a reasonable expendi- 
ture. Therefore, the agency determination on this item-is reversed. 

After considering Mr. Nunn’s claim of $10.50 per day for the lodging 
expenses of his three daughters NSA ‘allowed Mr. Nunn’s claim to 
the extent of $73.26 for lodging and $32.50 for utilities. Although Mr. 
Nunn’s claim was based on a flat rate, NSA settled the claim on a sep- 
arate room and utilities charge basis apparently due to Mr. Nunn’s 
explanation of how the charge was arrived at. Without sufficient ex- 
planation NSA determined that a $100 per month rate for the rooms or 
$73.26 was reasonable and that a rate of $32.50 for utilities was rea- 
sonable. The amount of $32.50 for utilities was one-half of the amount 
that Mr. Nunn had used in arriving at a lodging rate of $10.50 per day. 
The NSA apparently based its decision on the belief that the utility 
amount was an estimate because Mr. Nunn did not supply the actual 
receipts for the utilities used during the period in question. 

The record in the instant case lacks a proper basis to support NSA’s 
determination that the amount claimed for lodging was unreasonable 
under the circumstances. The NSA has given insufficient reasons why 
it considers $10.50 per day unreasonable and why it considers $3.33 per 
day for lodging ($100.00 monthly rate) plus $1.48 per day for utili- 
ties to be reasonable. Therefore, we have considered the various factors 
upon which the lodging cost was based. We agree that mortgage costs 
are fixed and do not change with the number of residents and, there- 
fore, are usually not an accurate measure of the value of lodging. How- 
ever, in this case we note that had Mr. Nunn’s three daughters stayed 
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in motel rooms, it would have probably cost an amount in excess of 
$33 per day. Thus, the $10.50 per day is a rate which is one-third of 
that which would have been expended had Mr. Nunn’s three daughters 
stayed at the motel. In addition we believe that Mr. Nunn negotiated 
in good faith with his mother-in-law for a rate of $10.50 per day since 
that rate was the lowest she would accept. Moreover, the fact that the 
three girls were staying at their grandmother’s is just one factor to be 
considered. Lind, swpra. Another factor to be considered is that Mr. 
Nunn’s mother-in-law stayed with a neighbor during her granddaugh- 
ters’ occupancy of her house. Additionally it is apparent that any 
utility charges during the period in question are attributable to Mr. 
Nunn’s daughters and not to his mother-in-law. We believe that the 
inconvenience experienced by Mr. Nunn’s mother-in-law, the cost of 
utilities, the apparent good faith negotiation on Mr. Nunn’s part, and 
the comparative low cost of the lodging justify a conclusion that the 
$10.50 per day rate was reasonable in the absence of evidence to the 
contrary. 

Accordingly, Mr. Nunn’s reclaim voucher should be paid if other- 
wise correct. 


[ B-192253 J 


Compensation—Reassignments—Two-Step Increases—Entitlement 


Three employees were reassigned under competitive procedures to a position at 
the same GS grade having greater promotion potential. Reassignment to a posi- 
tion at the same GS grade where a promotion is only potential or expected some 
time after reassignment falls short of an actual promotion or transfer to a “higher 
General Schedule position” under 5 C.F.R. 531.204(a). Consequently, the reas- 
signment did not entitle the three employees to a two-step increase under 5 U.S.C. 
5334 (b). 


In the matter of John E. Hansen, et al.—Claim for backpay, Decem- 
ber 27, 1978: 


This decision is on claims filed by the National Treasury Employees 
Union, Atlanta, Georgia, on behalf of John E. Hansen, George F. 
Dickinson, Jr., and Michael McGee, for backpay as employees of the 
United States Customs Service, Miami, Florida. 

The employees are of the opinion that upon the reassignment they 
were entitled to an increase in basic pay of not less than two step in- 
creases, They rely on 5 C.F.R. § 531.204(a) as the authority for their 
opinion. 

The principal issue is whether the claimants’ reassignment was a 
“transfer from one General Schedule position to a higher General 
Schedule position” within the meaning of Civil Service Commission 
regulation 5 C.F.R. § 531.204 (a). If it was, the claimants were entitled 
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to the minimum two-step increase in pay provided by 5 U.S.C. § 5334 
(b), the legislative provision implemented by this regulation. 

The notificaiton of personnel actions, issued in October 1977, show 
that the employees were reassigned under the Customs Service Merit 
Promotion Plan from their positions as Dog Handler, GS-301, grade 
GS-7, to Customs Inspector, GS-1890, grade GS-7. The pay rate 
(step) within grade GS-7 was the same before and after reassignment. 
The personnel actions changing the claimants’ positions specifically 
state the nature of the action is a “Reassignment,” which means a 
change of an employee, while serving continuously in the same agency, 
from one position to another without promotion or demotion. Federal 
Personnel Manual (FPM) Supplement 990-2, Book 531, subchapter 
S2-2(j). The positions were “filled below full performance level,” and 
if certain conditions were subsequently met, the claimants would be 
entitled to promotion through GS-9 without further competition. 

Although the reassignment did not result in an immediate rise in 
General Schedule grade or salary, the Union argues that the claim- 
ants were transferred to a “higher General Schedule position” within 
the meaning of 5 C.F.R. § 531.204. The main reason for this view is 
that subsequent to their reassignment the claimants could anticipate 
promotion from Customs Inspector, GS-7, as trainees to GS-9, after 
they reached full performance capability and without competing for 
the promotion. This promotion potential or “journeyman” grade of 
GS-9 for Customs Inspector is more favorable than the GS-7 “journey- 
man” level for Dog Handler. As a further indication that the claim- 
ants’ reassignment was to a higher level position, the Union observes 
that the claimants competed for their reassignment under the Cus- 
toms Service Merit Promotion Plan. 

In the ordinary sense of the term, the reassignment might be re- 
garded as a transfer to a “higher General Schedule position,” under the 
language used in 5 C.F.R. § 531.204(a). However, this regulation was 
issued to implement the statutory language in 5 U.S.C. § 5334(b), 
which provides for a minimum two-step pay increase only when a 
General Schedule employee is “promoted or transferred to a position 
in a higher grade.” [Italic supplied.] The term “grade” in that section 
is defined by 5 U.S.C. §§ 5831(a) and 5102(a) (5) to mean a class of 
sufficiently equivalent positions in terms of difficulty, responsibility, 
and qualification requirements to be placed “within one range of rates 
of basic pay in the General Schedule.” As shown in the General Sched- 
ule chart at 5 U.S.C. § 5332, each grade in the ascending order GS-1 
to GS-18 is “one range” of “rates” or steps. A “grade,” in other words, 
is one of the General Schedule levels (“one range of rates”) between 
“GS-1” and “GS-18.” 
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The fact that claimants competed for their reassignment under the 
Merit Promotion Plan does not change the result. Chapter 335, Sub- 
chapter 2, Requirement 1(a) (1),of the FPM provides that plans under 
a merit promotion program must apply to a reassignment to “a. posi- 
tion with known promotion potential.” This requirement covered the 
claimants’ reassignment. However, reassignment to a position where 
a promotion is only potential or expected some time after reassign- 
ment, such as in the claimants’ case, falls short of an actual promotion 
or transfer to a higher General Schedule grade at the time of the 
reassignment. 

The employees did not receive a “higher grade” within the meaning 
of 5 U.S.C. § 5334(b), since they remained within the same General 
Schedule range of rates, that is the GS-7 grade level, after their re- 
assignment. Consequently, we are unaware of any basis for a two-step 
increase. The claims are disallowed. 


[B-157586] 


Family Allowances—Separation—Eligibility Basis—Base Closure— 
“Enforced” Separation 

Where a base closure plan requires the transfer, using Government-furnished 
transportation, of dependents to the sponsor’s next permanent duty station, while 
the sponsor remains behind to implement base closure, “enforced” separation 


exists within the contemplation of 37 U.S.C. 427(b) (1), and the granting of 
Family Separation Allowance, Type II, is authorized. 


In the matter of Family Separation Allowance, Type II, December 28, 
1978: 


This action is in response to a letter dated January 19, 1978, from 
H. M. Trost, Disbursing Officer, Morocco—U.S. Naval Training Com- 
mand, FPO New York 09544, requesting our decision as to the pro- 
priety of granting Family Separation Allowance Type II (FSA-II) 
incident to a base closing. The request was approved by the Depart- 
ment of Defense Military Pay and Allowance Committee, and for- 
warded to us on July 28, 1978, as submission No. DO-N-1299. 

The request arose from the planned phaseout of the United States 
Naval Training Command, Kenitra, Morocco, in September 1978. The 
base closure plan, promulgated pursuant to Office of the Chief of Naval 
Operations notice number 5450, dated May 2, 1977, required that de- 
pendents vacate Government quarters, at the convenience of the Gov- 
ernment, but not later than June 30, 1978. It was stated that members’ 
dependents would be furnished Government transportation to the next 
permanent duty station, and that there would be an enforced separa- 
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tion, as military members would be required to remain in Morocco to 
implement the base closure. 

Section 427 (b), title 37, United States Code, which authorizes FSA- 
II, provides in pertinent part : 


Except in time of war or national emergency hereafter declared by Congress, 
and in addition to any allowance or per diem to which he otherwise may be 
entitled under this title, including subsection (a) of this section, a member of a 
uniformed service with dependents (other than a member in pay grade E-1, E-2, 
E-3, or E-4 (4 years’ or less service) ) is entitled to a monthly allowance equal 


ati D the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 
section 406 of this title and his dependents do not reside at or near that 
station ; [Italic supplied.] 

Given a strictly literal reading, section 427(b)(1) would seem to 
permit FSA-II payments only when movement ¢o the member’s pres- 
ent permanent station, or a place nearby, is not authorized at Govern- 
ment expense under 37 U.S.C. § 406. However, when the purpose of 
FSA-II is considered, a different conclusion is required. 

The legislative history of the section shows that it originated in a 
Department of Defense proposal, and was enacted by section 11(1) 
of the Uniformed Services Pay Act of 1963, Public Law 88-1382 (Octo- 
ber 2, 1963), 77 Stat. 210, 217. Congress’ rationale for enacting the 
section was that: 


* * * enforced separations of servicemen from their families cause added 
household expenses where the member is absent for any extended period of time. 
This condition results in an inequity as compared with those members whose de- 
pendents are authorized to accompany them. The extra expenses include such 
matters as home’and automobile maintenance, increased child care costs, ete. 
S. Rep. No. 387 (Aug. 5, 1963) at p. 25; [1963] U.S Code, Cong. & Aid. News p. 925. 
The inequity results from the necessity of the service members main- 
taining two “households,” one for themselves, and one for their de- 
pendents who are prevented from traveling with the members, concur- 
rently, and residing at or near their permanent stations. The situation 
where the enforced separation is due to military orders (volition of 
the Government) must be distinguished from the one where the sepa- 
ration is of the member’s own choice; FSA-II, may be granted only 
for the former. 43 Comp. Gen. 332, 347 (Question 18) (1963). 

There is nothing in the legislative history of the section to indicate 
that Congress intended to distinguish between barred transit ¢o the 
permanent duty station of the member, and departure from the perma- 
nent duty station, on Government orders, as affecting eligibility for 
FSA-II. 

In an analogous situation, a question was raised as to eligibility for 
FSA-II, beginning on the date of dependent’s departure, where the 
member’s dependents had been furnished transportation from that 
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station pursuant to paragraph M7105 of the Joint Travel Regulations. 
Paragraph M7105 authorized transportation of dependents from an 
overseas area prior to the termination of the sponsor’s overseas tour 
of duty when the Secretary of the service concerned, or a higher au- 
thority, determined their return to be in the national interest. We held, 
in effect, that-a determination pursuant to this section has the effect of 
converting the station for affected members into a restricted duty sta- 
tion, necessitating the maintenance of two “households.” Hence, if 
otherwise proper, the granting of FSA-II in those circumstances was 
determined to be appropriate. 43 Comp. Gen. 332, 348, supra. 

Due to lack of necessary services, residence by dependents at the pres- 
ent duty station in Morocco is barred by the base closing plan, and an 
enforced separation is the result. Government-furnished transporta- 
tion is apparently authorized only to the next duty station or the United 
States. In such circumstances, the enforced separation is at the behest 
of the Government only. The result is inequitable treatment as contem- 
plated by the Congress in enacting section 427(b). Thus, based on the 
facts presented, FSA-II is payable to otherwise eligible members with 
dependents in these circumstances. 


[B-189756] 


Bids—Mistakes—Withdrawal—Evidence of Error—Degree of 
Proof Less Than for Correction 


Where agency had knowledge of alleged mistake in bid after bid opening but 
before award, and bidder submitted evidence, which could reasonably support 
its claim of mistake, but agency denied bidder’s request for withdrawal because 
under applicable regulation it found that evidence was not “c’ear and convincing,” 
agency should not have awarded contract at bid price, but should have referred 
doubtful matter to General Accounting Office (GAO) for determination as to 
whether withdrawal could be allowed under less stringent criteria applied by 
GAO. 


General Accounting Office—Jurisdiction—Contracts—Mistakes— 
Withdrawal v. Correction of Bid 


Authority under Federal Procurement Regulations 1-2.406—3 in Executive agencies 
to determine mistake in bid cases in certain well-defined situations does not divest 
GAO of authority to review administrative determinations and to decide doubtful 
cases. 


In the matter of Murphy Brothers, Inc.—Reconsideration, Decem- 


ber 28, 1978: 


The Federal Highway Administration (FHWA) requests that we 
reconsider our decision B-189756, March 8, 1978, in which we held 
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that Murphy Brothers, Inc. (Murphy) was entitled to relief for a mis- 
take in its bid on contract DOT-FH-10-3148. 

In our prior decision, we held that no contract was consummated at 
the award price because an error in Murphy’s bid had been brought 
to FHWA’s attention after bid opening but before award. FHWA re- 
fused to permit withdrawal of the bid. Under the circumstances, and 
because the contract work had been substantially completed so that 
rescission was not feasible, we held that Murphy was entitled to relief 
on a quantum valebant or quantum meruit basis. 

FHWA contends that our decision was erroneous. The agency argues 
that its refusal to provide relief was reasonable because Murphy had 
not presented clear and convincing evidence that an error had been 
made. FHWA believes its decision should have been upheld by our 
Office unless we could find that it was unreasonable. As explained be- 
low, we believe FHWA has misconstrued this Office’s role and stand- 
ards of review in cases of mistake in bid alleged prior to award. 

In our earlier decision we held that Murphy should have been al- 
lowed to withdraw its bid because of a mistake in the bid. We did not 
find that Murphy’s bid should have been corrected prior to award, as 
Murphy had requested. In this respect, FH WA/’s reliance on our deci- 
sions holding that an agency determination concerning correction of 
a mistake in bid will be questioned only if there is no reasonable basis 
for the determination, such as 51 Comp. Gen. 1 (1971), is misplaced. 
Our review is circumscribed by the reasonableness of the agency deter- 
mination only in cases involving corrections of bids and not where the 
question, as here, is whether bid withdrawal should have been allowed. 

Because procedures among Federal agencies for resolving mistake 
in bid claims were inconsistent, this Office agreed that the General 
Services Administration (GSA) should promulgate regulations allow- 
ing administrative resolution in certain well-defined cases. 38 Comp. 
Gen. 177 (1958). We believed this would minimize delays in contract 
awards by allowing agencies to determine clear-cut cases. Consistency 
in administrative determinations was to be attained by requiring agen- 
cies to find “clear and convincing evidence” of a mistake in bid before 
allowing a bidder to withdraw its bid, and clear and convincing evi- 
dence of a mistake as well as of the bid intended before allowing 
correction. 

Consequently, the Federal Procurement Regulations § 1-2.406-3 
(1964 ed.) now provide, in pertinent part : 


(a) Heads of executive agencies are authorized, in order to minimize delay in 
contract awards, to make the administrative determinations described below, 
in connection with mistakes in bids alleged after opening of bids and before 
award * * * 

* * * * * * * 
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(1) A determination may be made permitting the bidder to withdraw his bid 
where the bidder requests permission to do so and clear and convincing evidence 
establishes the existence of a mistake * * *. 

* * x a ae ow * 


(3) A determination may be made permitting the bidder to correct his bid 
where the bidder requests permission to do so and clear and convincing evidence 
establishes both the existence of a mistake and the bid actually intended * * *. 
If the evidence is clear and convincing only as to the mistake, but not as to the 
intended bid, a determination permitting the bidder to withdraw his bid may 
be made. 

(4) If the evidence does not warrant a determination under paragraphs (a), 
(1), (2), or (3) of this section, a determination may be made that a bidder may 
neither withdraw nor correct his bid. * * * 

* * + x = * + 


(e) Nothing contained in this § 1-2-406-3 shall deprive the Comptroller Gen- 
eral of his statutory right to question the correctness of any administrative deter- 
mination made hereunder nor deprive any bidder of his right to have the matter 
determined by the Comptroller General should he so request. All doubtful cases 
shall be submitted to the Comptroller General for advance decision in accordance 
with agency procedures * * *, 

Implicit in the delegation and in the regulatory provisions is the rec- 
ognition that agencies have been delegated authority to make deter- 
minations in clear-cut cases, subject to our authority to review the ad- 
ministrative determinations. In other words, where there is clear and 
convincing evidence of a mistake, for example, the agency may act 
accordingly and permit relief. Similarly, where there is clearly no 
evidence at all to support an allegation that a mistake has been made, 
the agency may not permit relief. In other cases, however, where the 
bidder submits some evidence to the agency which reasonably supports 
the allegation of error but the evidence is not “clear and convincing,” 
the matter is to be submitted to this Office for determination. See e.g., 
B-153639, September 4, 1964. 

Moreover, it is also clear that the FPR standard of “clear and con- 
vincing evidence” applies only to administrative determinations by 
Executive agencies, such as FHWA—in approving the procedure for 
Executive agencies to determine certain mistake in bid claims in ac- 
cordance with that standard, we did not adopt that particular stand- 
ard for our reviews. Rather, in reviewing mistake in bid claims, we 
have long recognized that the degree of proof required to justify with- 
drawal of a bid before award is in no way comparable to that neces- 
sary to allow correction of an erroneous bid. 36 Comp. Gen. 441, 444 
(1956) ; 52 ¢d. 258, 261 (1972). 

Thus, when a bidder requests that it be allowed to correct its bid 
because of mistake, this Office does require the bidder to show, by “clear 
and convincing evidence,” the intended bid, and when we review an 
agency determination in this particular area, we sustain the adminis- 
trative decision unless we find that decision unreasonable. 41 Comp. 
Gen. 160, 163 (1961) ; 53 zd. 232, 235 (1973). 
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In contrast, when we consider cases concerning withdrawal of a bid, 
we apply a different standard, allowing withdrawal whenever it rea- 
sonably appears that an error was made. 36 Comp. Gen. 441, 444, supra; 
51 id. 1, 3, supra. In this regard, in view of the longstanding general 
rule that acceptance of a bid with knowledge of an error therein does 
not consummate a valid and binding contract, 36 Comp. Gen. 441, 444, 
supra; Ruggiero v. United States, 420 F. 2d 709, 713 (Ct. Cl. 1970), we 
have held that where the Government undertakes to bind a bidder to its 
bid, after notice of a claim of error by the bidder, the Government 
“virtually undertakes the burden of proving that there was no error or 
that the bidder’s claim was not made in good faith.” 36 Comp. Gen. 441, 
444, supra. If that burden is not satisfied, we will find that the bidder 
cannot be held to the contract purportedly awarded. 

In the instant case, Murphy submitted worksheets to FHWA in 
support of its claim that it had committed an error in its bid. While 
we agree with FHWA that Murphy’s intended bid was not discernible 
from the face of its worksheets, Murphy would have been allowed by 
this Office to withdraw its bid since the worksheets provided evidence 
which could reasonably support Murphy’s claim that a mistake was 
made. Cf. Ruggiero v. United States, supra. While FHWA had author- 
ity to determine that the worksheets were not “clear and convincing 
evidence” of a mistake in bid so as to permit that agency to allow 
Murphy to withdraw its bid, FHWA should have first referred to this 
Office for resolution the doubtful question of whether a mistake was 
made. B-153639, swpra. Once the matter was brought here, however, 
FHWA/’s determination that Murphy's evidence was insufficient for 
that agency to allow Murphy to withdraw its bid in no way foreclosed 
this Office from making an independent determination under the less 
stringent criteria applied in accordance with the legal precedent re- 
ferred to above. 

Thus, while FHWA is correct in stating that it could not permit 
withdrawal, we find our previous action in this matter to be appro- 
priate under the circumstances. Accordingly, our previous decision 
is sustained. 


[ B-191989 J 


Travel Expenses—Fares—T axicabs—Between Residence and Head- 
quarters—Outside Regular Working Hours 


Paragraph 1-2.3e of the Federal Travel Regulations (FTR) was not intended 
to authorize payment of taxicab fares where the use of public transportation 
is merely inconvenient. Commuting on other than the employee’s regular schedule 
involves a degree of additional inconvenience and for an employee who regularly 
uses public transportation, the most common form of inconvenience is variation 
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in bus or train schedules. The requirement of FTR para. 1-2.3e of infrequency 
of scheduled public transportation is not satisfied by a mere showing that public 
transportation is not as readily available as at the height of rush hour. 


Travel Expenses—Fares—Taxicabs—Between Residence and Head- 
quarters—Outside Regular Working Hours 


The authority of FTR para. 1-2.3e to reimburse taxicab fares when an employee 
who is dependent on public transportation is required to work overtime is intended 
to be exercised only in limited situations under stringent agency controls. An 
employee with a Monday-through-Friday workweek required to work overtime 
on weekends until 5:30 p.m,, and to commute from work in the early evening 
hours corresponding to the time he normally commutes from work to home, may 
not be authorized taxicab fare on the sole basis that in the winter his travel 
occurs after sunset, Such factors as added risk and curtailment of public trans- 
portation would be for consideration. 


In the matter of Virginia Goodman—Taxicab fares between office 
and residence in case of necessity, December 29, 1978: 


By letter dated May 8, 1978, Ms. Vera Herzog, Authorized Certify- 
ing Officer, ACTION, has requested a decision concerning application 
of the Federal Travel Regulations (FPMR 101-7) para. 1-2.3e (May 
1973) to the taxicab fare claims of three ACTION employees. The three 
employees, Virginia Goodman, Arnita Gaskins, and Lucretia LaRoche, 
worked overtime on weekends in January of 1978. Ms. LaRoche also 
worked overtime on Saturday and Sunday, August 21 and 22, 1976, 


and on the prior Thursday and Friday. On the weekends for which 
claims are submitted, the employees worked overtime at their regular 
places of business between 8 a.m. and 5:30 p.m. On Thursday and 
Friday, August 19 and 20, 1976, Ms. LaRoche remained at ACTION 
headquarters until 7:15 p.m., 2 hours beyond the end of her regular 
workday. Each claims taxicab fare for all or a part of the distance 
between the office and her residence upon completion of overtime work. 

In claiming reimbursement for taxicab fares totaling $8.60 incurred 
on Saturday, January 14, and Sunday, January 15, 1978, Ms. Good- 
man states that the express bus by which she normally commutes from 
work on weekdays, and which delivers her to a stop one block from 
her residence, does not run on weekends. She explains that she took a 
taxicab from work rather than traveling by two non-express buses to 
avoid the five-block walk from the bus stop to her home. Ms. Gaskins 
claims reimbursement for taxicab fare of $9 plus a tip of $1 for Satur- 
day, January 7, 1978, and for fares of $7 plus tips of $1 each for 
January 14 and 15, 1978, for transportation between her office and 
residence. Although she offers no explanation for the $2 difference 
between the fares claimed, Ms. Gaskins explains that on weekdays she 
takes a train to a bus stop and waits 40 minutes to catch a bus that lets 
her off four blocks from her residence. On weekends the connecting 
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bus comes every hour and 15 minutes. On weekdays, Ms. LaRoche 
takes a bus to the end of the bus line and travels by carpool from there 
to her residence. Ms. LaRoche claims taxicab fares of $2.70 for each 
of seven trips from the end of the bus line to her residence on Au- 
gust 19, 20, 21, and 22, 1976, and on January 7, 14, and 15, 1978. Each 
of the three claimants states that the area in which she lives is unsafe 
and each claims to have taken a taxicab for reasons of personal safety. 

The certifying officer disallowed the claims, having determined that 
the circumstances of transportation did not meet the conditions of 
entitlement as set forth at FTR para. 1-2.3e, which provides as follows: 

e. Between residence and office in cases of necessity. Reimbursement for the 
usual taxicab fares paid by an employee for travel between office and home may 
be authorized or approved incident to the conduct of official business at an em- 
ployee’s designated post of duty when the employee is dependent on public trans- 
portation for such travel incident to officially ordered work outside of regular 
working hours and when the travel is during hours of infrequently scheduled 
public transportation or darkness. Agencies are expected to establish stringent 
administrative controls at sufficiently high levels which ensure that reimburse- 


ments are authorized only when justifiable and when all circumstances set forth 
herein are met. 


With respect to Ms. Goodman’s and Ms. Gaskins’ claims, the certify- 
ing officer states that she is unconvinced that the justifications offered 
demonstrate that public transportation was other than inconvenient. 
Ms. LaRoche’s claim was disallowed since her transportation by taxi- 
cab was over a segment of the journey for which public transportation 
would not have been available in the course of her normal weekday 
commuting. 

The record indicates a difference of opinion within ACTION re- 
garding the proper interpretation of FTR para. 1-2.3e. The submis- 
sion is accompanied by a letter dated May 11, 1978, from the Deputy 
Director, Office of Administration and Finance, characterizing the 
certifying officer’s disallowance of the claims as evidencing an overly 
literal construction of the regulation to preclude payment of taxicab 
fares. 

The authority of FTR para. 1-2.3e to pay taxicab fares is a limited 
exception to the well-established rule that an employee must bear the 
cost of commuting between his residence and official duty station. His 
personal responsibility extends to all commuting between home and 
office even though the total cost of such transportation may be in- 
creased by the requirement to perform additional work outside regular 
duty hours. Thus, in Matter of Richard E. Bollinger and Adam 
FE. Muckenfuss, B-189061, March 15, 1978, and Matter of George F. 
Clark, B-190071, May 1, 1978, we held that the claimaints could not be 
reimbursed mileage for commuting between their homes and their reg- 
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ular places of duty to perform additional work on nonworkdays or 
after regular working hours. 

Paragraph 1-2.3e was not intended to authorize payment of taxicab 
fares where use of public transportation is merely inconvenient. Most 
any employee who finds it necessary to commute to or from work on 
other than his regular schedule is subjected to a degree of incon- 
venience that he does not normally encounter. For an employee who 
regularly uses public transportation, the most common form of in- 
convenience is a variation in bus or train schedules. The fluctuation in 
frequency of public transportation service that occurs in response to 
rush-hour commuting demands is in itself no more than inconvenience 
and, in the context of the phrase, “infrequently scheduled public trans- 
portation,” the requirement of infrequency is not satisfied by a mere 
showing that public transportation is not as readily available as at 
the height of rush hour. The use of taxicabs based on infrequency of 
scheduled public transportation could be based on factors such as an 
unusual risk of harm to the employee, and unreasonable and lengthy 
delays because of curtailment of service. 

As drafted, the regulation is directed specifically at the transporta- 
tion situation of an employee who is required to stay late to perform 
overtime work after his regular duty hours. The term “hours of dark- 
ness” contemplates the situation in which an employee is faced with 
the necessity to use public transportation during late evening hours 
when few people are using public transportation. If literally con- 
strued, the regulation would permit payment of the taxicab fare of an 
employee whose regular workday ends at 4:30 p.m. and who, in the 
winter months of early sunset, works overtime until 5:30 p.m. Reim- 
bursement of taxicab fares clearly was not contemplated under such 
circumstances, Absent unusual circumstances, we consider it beyond 
the authority of agencies under FTR para. 1-2.3e to reimburse an em- 
ployee’s taxicab fare for transportation on weekdays during those 
early evening hours when much of the employed population is com- 
muting from work. 

We do not intend to suggest that taxicab fares may not be paid for 
commuting in the early evening hours of weekend days in connection 
with overtime work. We stress merely that the fact that such com- 
muting may occur on weekends after sunset in the winter months 
normally is not itself a sufficient basis to authorize reimbursement 
under para. 1-2.3e. The fact that, in some areas, transportation is 
curtailed on Saturdays or Sundays is certainly a factor for considera- 
tion in determining whether to authorize taxicab fares. 
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Because of the variation of local conditions it is not possible for our 
Office, by decision, to state other than general concepts, such as set 
forth above, for the operation of the regulation. The regulation by its 
terms cautions agencies to establish stringent administrative controls 
in exercising their responsibilities thereunder. Determinations by 
agencies under it will not be questioned by this Office unless clearly 
outside the scope of the regulations as interpreted in this decision. 

The submitted cases present situations on which reasonable persons 
could disagree as to the application of the regulation. With the excep- 
tion of Ms. LaRoche’s claim for taxicab fares for 2 days in August of 
1976 the three claimants’ use of taxicabs occurred after hours of dark- 
ness on weekend days, but during early evening hours, corresponding 
to the times they commute home from work on weekdays; i.e., 5:30 p.m. 
The claimants state that they live in unsafe areas and took the taxicabs 
for personal safety. Further, there was a curtailment of transportation 
on the days in question. 

Ms. LaRoche’s claim is for taxicab fares only from the end of the 
bus line to her residence. From Monday through Friday she normally 
commutes this distance by carpool which, understandably, does not 
operate other than on the carpool members’ usual commuting schedule. 
Apparently there is no public transportation available for this seg- 
ment of the trip and it is for this reason that the certifying officer 
concluded that Ms. LaRoche was not dependent on public transporta- 
tion for the travel for which she claims reimbursement. The certifying 
officer’s determination comports with the specific language of FTR 
para. 1-2.3e. However, the purpose of the regulations was to provide 
for the transportation at Government expense of employees who, by 
reason of overtime work requirements, cannot as a practical matter 
commute to and from work other than by taxicab. An employee who 
does not own a car, who has no public transportation available to her 
and who commutes on her regular workdays as a carpool rider is in 
as untenable a transportation posture with respect to overtime work 
requirements as any employee who normally rides a bus not scheduled 
to run at the time he finishes work. We believe that the taxicab fares 
of such individuals may be paid under FTR para. 1-2.3e where clearly 
warranted. 

In the circumstances, if after administrative review it is concluded 
that approval of the claims is proper under the regulation as inter- 
preted in this decision, they may be certified for payment. 
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OCTOBER, NOVEMBER, DECEMBER 1978 


ABSENCES 
Leaves of absence. (See LEAVES OF ABSENCE) 


ADMINISTRATIVE DETERMINATIONS 

Conclusiveness 

Contracts 

Disputes 
Law questions 

Protest against termination of contract is appropriate for review by 
General Accounting Office (GAO) where there are no material facts in 
dispute and only question concerning propriety of termination is one 


Discretionary v. mandatory 

Provision of negotiated agreement cal'ing for consistent and equitable 
application of merit promotion principles does not constitute a non- 
discretionary agency policy requiring agency to make promotions at 
any specified time or under specified criteria. The inclusion of a provision 
in a negotiated agreement does not automatically make it nondiscre- 
tionary for purposes of the Back Pay Act. A nondiscretionary provision 
for such purposes is defined at 5 C.F.R. 550.802(d) to mean one requiring 
an agency to take prescribed action under stated conditions or criteria. 
55 Comp. Gen. 42 is distinguished 


ADVERTISING 

Commerce Business Daily 

Publication requirement 

Prior to ordering under basic ordering agreement 
Spare parts procurement 

Procuring activity is required, absent circumstances not applicable 
here, to publish spare parts procurement synopses in Commerce Business 
Daily (CBD) in timeframe prescribed by ASPR 1-1003.2 (1976 ed.); 
neither fact that items are deemed critical aircraft parts nor that agency 
now posts CBD synopses letters in bid room relieves agency of obliga- 
tion to promptly synopsize proposed procurements 


AGENCY 
Promotion procedures. (See REGULATIONS, Promotion procedures) 


AGENTS 
Government 
Authority 
Contract matters 
Since agency officials had no authority to contract for purchase of 
suggestion, doctrine of estoppel is not for application 
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ALLOWANCES 
Family. (See FAMILY ALLOWANCES) 
Military personnel 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
APPROPRIATIONS 
Availability 
Advance payments. (See PAYMENTS, Advance) 
Deficiencies 
Anti-Deficiency Act 
Expenditures beyond administrative control 
Agency is prohibited by Anti-Deficiency Act from making payments in 
excess of funding limitations. Fact that limitations must be exceeded to 
make contract payments because of fluctuation in currency exchange 
rates, and not through fault of agency, does not justify exceptions to 
Act. In such situation, agency must ask Congress for deficiency appro- 
priation 
Judgments 
Agency appropriations 
Availability for retirement and insurance deductions 
Where judgment entered in favor of employee calls for payment of 
backpay, but does not specifically mention or provide for payment of 
Government’s contribution to Civil Service Retirement Fund, that con- 
tribution may be paid from agency appropriations. B—124720, May 15, 
1961, overruled 
Permanent indefinite 
Judgments 
Availability for retirement and insurance deductions 
Employee recovered judgment in U.S. District Court providing for 
backpay and specifically calling for payment of Government’s contribu- 
tion to Civil Service Retirement Fund. Where judgment specifically pro- 
vides for payment of Government’s contribution to Civil Service Retire- 
ment Fund or similar funds, that contribution may be paid from Judg- 
ment Fund created by 31 U.S.C. 724a 
ARBITRATION 
Award 
Retroactive promotion with backpay 
Entitlement 
Promotion of employee in career-ladder position was delayed because 
the promotion request was clerically misplaced before it reached the au- 
thorized official. Arbitrator’s finding of administrative mistake does not 
itself provide a basis for award of backpay to grievant. In the absence of a 
nondiscretionary requirement mandating promotion within a particular 
time frame or in accordance with specified criteria, loss of promotion re- 
quest prior to approval by authorized official does not constitute such ad- 
ministrative error as will support award of retroactive promotion and 


ARMED SERVICES PROCUREMENT REGULATION 
Advertised procurements 
Small business set-asides 
Unreasonable prices 
Reduction by negotiation propriety 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized 
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ARMED SERVICES PROCUREMENT REGULATION—Continued 

Basic ordering agreements 

Limitations on use 

Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing ac- 
ceptable products and to effect sole-source procurements with BOA 
contractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition 
against using BOA in any manner to restrict competition 
Two-step procurement 

Technical proposals 

Acceptability 
Protest timeliness 

While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protester did not know specific grounds of protest until after bid open- 
ing. Protester is not required to file Freedom of Information Act request 
to discover grounds for protest before step-two bid opening 


ARMS EXPORT CONTROL ACT (See FOREIGN GOVERNMENTS, Defense 
articles and services, Foreign Military Sales Act) 


ASSIGNMENT OF CLAIMS (See CLAIMS, Assignments) 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic 
Data Processing Systems) 


BIDDERS 
Qualifications 
Definitive responsibility criteria 
Minority subcontracting requirement 
Contracting officer’s determination was supported by objective evi- 
dence received from Minority Business Enterprise Subcontracting Evalua- 
tion Committee which recommended that potential awardee be found 
responsible in area of Minority Business Enterprise Subcontracting 
Program. GAO has no objection to determination in view of facts of 
record and absence of evidence from protester demonstrating that deter- 
mination lacked reasonable basis 
Restrictive 
“Approved source” requirement 
Armed Services Procurement Regulation applicability 
Coding of spare parts to require sole-source procurement under “ap- 
proved source” system within contemplation of Armed Services Procure- 
ment Regulation (ASPR) 1-313 (1976 ed.) cannot be used to pre- 
clude consideration of offers from previously unapproved sources which 
could otherwise qualify 


BIDS 
Buy American Act 
Buy American Certificate 
Acceptance 
Not reviewable by GAO 
Exceptions 
General Accounting Office (GAO) will review protest challenging suc- 
cessful bidder’s intended compliance with representation in its Buy 
American Certificate that domestic end products will be supplied where 
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BIDS—Continued 


Buy American Act—Continued 
Buy American Certificate—Continued 
Acceptance—Continued 
Not reviewable by GAO—Continued 
Exceptions—Continued 
basis of protest is that successful bidder’s bid samples indicated that it 
is offering other than domestic end products 
Foreign product determination 
Sample submitted 
Review by GAO 
GAO review of information considered proprietary, including detailed 
cost breakdown, submitted by successful bidder in response to protest, 
indicates that cost of domestic components contained in end product 
offered by successful bidder exceeds 50 percent of total cost of components. 
Successful bidder was therefore properly evaluated by agency as offering 
domestic end product under Buy American Act 
Competitive system 
Restrictions on competition 
Prequalification of bidders, etc. 
Disqualification of firm from competition on basis that another may 
furnish superior quality is invalid prequalification procedure 
Contracts 
Generally. (See CONTRACTS) 
Discarding all bids 
Labor surplus area concerns. (See CONTRACTS, Awards, Labor sur- 
plus areas, Set-asides, Withdrawal) 
Evaluation 
Factors other than price 
Bidders’ qualifications 
“Definitive responsibility criteria” 
Minority subcontracting requirement 
Whether bidder satisfies agency intent to subcontract to minority 
business enterprise 20 percent of total value of subcontracts under 
procurement or complies with what agency views as best effort to obtain 
such percentage is definitive responsibility criterion reviewable by GAO- 
Invitation for bids 
Cancellation 
After bid opening 
Defective solicitation 
Current affirmative action provisions omitted 
No award may properly be made under solicitation that does not 
contain current affirmative action provisions required in federally 
financed contracts or subcontracts since such omission is material, and 
readvertisement is required 
Labor stipulations. (See CONTRACTS, Labor stipulations) 
Mistakes 
General Accounting Office responsibilities 
Authority under Federal Procurement Regulations 1—2.406-3 in Execu- 
tive agencies to determine mistake in bid cases in certain well-defined 
situations does not divest GAO of authority to review administrative 
determinations and to decide doubtful cases. 
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BIDS—Continued 

Mistakes—Continued 

Withdrawal 

Evidence of error 
Degree of proof less than for correction 

Where agency had knowledge of alleged mistake in bid after bid open- 
ing but before award, and bidder submitted evidence, which could reason- 
ably support its claim of mistake, but agency denied bidder’s request 
for withdrawal because under applicable regulation it found that evi- 
dence was not “‘clear and convincing,”’ agency should not have awarded 
contract at bid price, but should have referred doubtful matter to 
Genera: Accounting Office (GAO) for determination as to whether 
withdrawal could be allowed under less stringent criteria applied by GAO._ 
Negotiated procurement. (See CONTRACTS, Negotiation) 
Prices 

Reduction by low bidder 

Initial invitation cancelled 
Small business set-asides 

Negotiation with sole bidder for reasonable prices after small business 

restricted advertisement resulted in unreasonable bid is not authorized by 


Protests. (See CONTRACTS, Protests) 
Specifications. (See CONTRACTS, Specifications) 
Two-step procurement 
First step 
Protest timeliness 
While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protester did not know specific grounds of protest until after bid opening. 
Protester is not required to file Freedom of Information Act request to 
discover grounds for protest before step-two bid opening 
Specifications 
Revision 
Propriety 
Specification changes made to enhance competition and which reflect 
agency’s actual minimum needs are not improper merely because they 
were advantageous to one offeror 
Technical proposals 
Acceptability 
Agency is not obligated to reject step-one technical proposal which 
does not include material required by solicitation, since applicable regu- 
lations permit agency to request omitted information and to determine 
acceptability of proposal after submission of that information 
Deviations 
Susceptible of correction 
Contracting officer’s acceptance of technical proposal submitted under 
first step of two-step procurement was proper exercise of discretion since 
proposal was determined susceptible of being made acceptable and there 
is no evidence that determination was unreasonable or made in bad faith. 
In determining acceptability of proposal, contracting officer may con- 
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BIDS—Continued 
Two-step procurement—Continued 
Technical proposals—Continued 
Deviations—Continued 
Susceptible of correction—Continued 
sider all circumstances, including magnitude of changes needed as well as 
whether Government time and effort and accompanying technical risk 
can be justified by resulting increase in price competition 
Disclosure 
Allegation that agency transfused to other offeror protester’s solutions 
to problems relating to accessibility and material is without merit as 
agency has denied telling competitor of protester’s solutions and record 
shows that protester’s accessibility solution was not unique and material 
it intended to use was known to the agency and to industry prior to issu- 
ance of RFTP 


BONDS 

Payment 

Surety v. contractor 

Army, although a mere stakeholder, became liable to Miller Act 
surety where surety notified Army of unpaid claims against contractor 
and asserted its prior rights to contract retainages, but where through 
clerical error, Army mailed final payments to contractor rather than to 
surety as agreed by all parties. Surety may be paid upon submission 
of evidence that all outstanding claims have been paid and surety as- 
signs to Government any right it may have to recoup erroneous pay- 
ments made to contractor 


BUY AMERICAN ACT 

Applicability 

Contractor’s purchases from foreign sources 

End product v. components 

GAO review of information considered proprietary, including detailed 
cost breakdown, submitted by successful bidder in response to protest, 
indicates that cost of domestic components contained in end product 
offered by successful bidder exceeds 50 percent of total cost of compo- 
nents. Successful bidder was therefore properly evaluated by agency as 
offering domestic end product under Buy American Act 
Bids. (See BIDS, Buy American Act) 


CLAIMS 
Assignments 
Contracts 
Bar against assignment 
Waiver when in interest of Government 
Although assignment of Government contract may violate Anti-As- 
signment Act, Government can recognize assignee as successor in interest 
if in best interests of United States 
Novation agreements 
Contract “A” with Federal Aviation Administration (FAA) provided 
that it would run concurrently with contract ‘B” (also with FAA), and 
would expire upon expiration or termination of contract ‘B.’’ Contract 
“B” was subsequently novated with FAA’s approval. Since general legal 
effect of contract novation is extinguishment of contract and substitution 
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CLAIMS—Continued 
Assignments—Continued 
Contracts—Continued 
Novation agreements—Continued 
of new one, resulting in discharge of transferor, FAA view that novation 
of contract ‘‘B” operated to cause expiration of contract “A” under 
cited provision was not improper 


COMMERCE DEPARTMENT 
National Bureau of Standards 
Working Capital Fund 
Impairment 
Definition 
National Bureau of Standards finances operations in part by charges 
to users of its services, paid into Working Capital Fund. Earned net 
income of the Fund must be paid into Treasury annually, except that it 
“may be applied first to restore any prior impairment” of the Fund. 15 
U.S.C. 278b (1976). Impairments contemplated by this provision are 
operating losses. Bureau may not retain profits to offset increased costs— 
caused by inflation—of replacing equipment or facilities, nor can Bureau 
calculate depreciation of equipment and facilities based on replacement 


COMPENSATION 

Experts and consultants. (See EXPERTS AND CONSULTANTS, Compen- 

sation) 
Overtime 

Compensatory time 

Overtime v. compensatory time 

National Security Agency solicited nonexempt employee under FLSA 
to volunteer to work overtime supervising cleaning crews in restricted 
area with understanding he would receive compensatory time off in lieu 
of overtime. No funds were available to pay overtime, and overtime 
would not have been performed without a volunteer willing to accept 
compensatory time off. There is no violation of the Fair Labor Standards 
Act, 29 U.S.C. 201 et seg. (Supp. IV, 1974), in giving compensatory time 
off under such circumstances 

Fair Labor Standards Act 

Compensatory time 

Employee of the National Security Agency covered by Fair Labor 
Standards Act (FLSA) overtime pay requirements pursuant to solicita- 
tion by agency volunteered to work overtime. He knew that in lieu of 
overtime compensation he would receive compensatory time off under 5 
U.S.C. 5543. He is not entitled to additional pay under FLSA, since he is 
also entitled to overtime pay under title 5, U.S. Code, equal to or greater 
than his FLSA entitlement. In such cases regulations provide that em- 
ployee may voluntarily accept compensatory time as full remuneration 
for overtime performed 
Periodic step-increases 

Eligibility 

Pursuant to Public Law 94-484, health professionals are appointed in 
the National Health Service Corps for short-term employment in desig- 
nated health manpower shortage areas. Such employees are given ex- 
cepted appointments of not more than 4 years under civil service regula- 
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COMPENSATION—Continued 
Periodic step-increases—Continued 
Eligibility—Continued 
tions. They are eligible for within-grade salary increases under 5 U.S.C. 
5335 on same basis as term employees. See B-164031(4).50, October 26, 


Promotions 
Delayed 
‘‘Backpay’’ claim 
Promotion of employee in career-ladder position was delayed because 
the promotion request was clerically misplaced before it reached 
the authorized official. Arbitrator’s finding of administrative mistake 
does not itself provide a basis for award of backpay to grievant. In the 
absence of a nondiscretionary requirement mandating promotion within 
a particular time frame or in accordance with specified criteria, loss of 
promotion request prior to approval by authorized official does not con- 
stitute such administrative error as will support award of retroactive 
promotion and backpay 
Retroactive 
Administrative error 
Lacking 
Employee grieved due to delay in processing promotion papers. Griev- 
ance Examiner found that although promotion papers reached personnel 
office and were acted upon by classification officers prior to beginning of 
new pay period, grievant’s papers were not approved by Personnel Officer 
until after beginning of new pay period. Grievance Examiner concluded 
that classification officer acted for Personnel Officer and ordered retro- 
active promotion. Award may not be impemented since agency regula- 
tions delegate authority to approve promotions to Personnel Officer and 
he has not further delegated that authority in writing 
Temporary 
Detailed employees 
Claim denied 
Employee was detailed from her excepted service position to higher 
grade competitive service position for 2 years without prior app1oval 
from Civil Service Commission. Commission Rule VI requires that em- 
ployee serving under excepted appointment shall be assigned to 
competitive service position only with prior approval of Commission. 
Therefore, although employee was improperly placed in overlong detail 
she may not receive retroactive temporary promotion. Our Turner- 
Caldwell and Rankin decisions make it clear that if certain regulatory 
requirements concerning an employee’s entitlement to retroactive tem- 
porary promotion are not met there is no entitlement to retroactive 
temporary promotion 
Retroactive application 
Employee of Federal Aviation Administration alleges he was detailed 
to a higher grade position from July 1968 to July 1969. Employee’s claim 
is barred by the statute of limitation which precludes consideration of a 
claim not received in our Office within 6 years after the date first accrued. 
Claim accrues on the date services in question were performed, not on 
the date that Turner-Caldwell was decided. 50 Comp. Gen. 607 and 34 
Comp. Gen. 605, distinguished 
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COMPENSATION—Continued 

Reassignments 

Two step-increases 

Entitlement Page 

Three employees were reassigned under competitive procedures to a 
position at the same GS grade having greater promotion potential. Reas- 
signment to a position at the same GS grade where a promotion is only 
potential or expected some time after reassignment falls short of an actual 
promotion or transfer to a “higher General Schedule position” under 5 
C.F.R. 531.204(a). Consequently, the reassignment did not entitle the 
three employees to a two-step increase under 5 U.S.C. 5334(b) 
Step-increases. (See COMPENSATION, Periodic step-increases) 
Within-grade increases. (See COMPENSATION, Periodic step-increases) 


CONCESSIONS 

Contracts 

Modification 

Consideration 

Secretary of Interior has determined, and General Accounting Offile 
(GAO) concurs, that provision in standard National Park Service con- 
cession contract requiring concessioner to furnish accommodations at 
reduced rates to Federal employees in parks on official business is not in 
best interest of Government, despite reduced cost, because of risk and 
appearance of improper conflict of interest. Although generally vested 
contract rights may not be waived without consideration, GAO will not 
object to elimination of clause in question where cost saving is determined 
to be outweighed by adverse effect on Government of clause. 40 Comp. 


Gen. 234, distinguished 


CONSTITUTIONALITY OF ACTS 
Acceptance by GAO 
No award may properly be made under solicitation that does not con- 
tain current affirmative action provisions required in federally financed 
contracts or subcontracts since such omission is material, and read- 


vertisement is required 


CONTRACTORS 
Defaulted 
Reprocurement 
Standing 
Prior General Accounting Office (GAO) decision held that once con- 
tracting officer decides to conduct new competition for reprocurement 
he may not automatically exclude defaulted contractor from that com- 
petition. Prior GAO decision did not hold that defaulted contractor has 
automatic right to resolicitation. 56 Comp. Gen. 976 clarified 
Responsibility 
Determination 
Defaulted contractor 
Army’s contention, that every defaulted contractor has clearly 
demonstrated his nonresponsibility as matter of fact and.law, is without 
merit. Because it is necessary to view factual context within which de- 
fault occurs, it would be improper to lay down rule that defaulted 
contractor need not ever be considered in reprocurement- - ----.------ 
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CONTRACTORS—Continued 
Responsibility—Continucd 
Determination—Continued 
Relative v. adequate basis of qualification 
Validity of relative basis 
Disqualification of firm from competition on basis that another. may 
furnish superior quality is invalid prequalification procedure 


CONTRACTS 
Allegations 
Burden of proof 
On protester 
Protester failed to meet its burden of proof on its allegations about its 
ability to supply urgently needed items in less time than offerors Army 
had solicited since only evidence on matter consisted of conflicting 
statements between Army and protester 
Assignments. (See CLAIMS, Assignments, Contracts) 
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 
Awards 
Labor surplus areas 
Set-asides 
Withdrawal 
Protest timeliness 
Procuring agency’s consideration on the merits of protest not filed 
within the time limits established by General Accounting Office’s (GAO) 
Bid Protest Procedures does not preclude GAO from dismissing protest 
when subsequently filed with it. Protest of cancellation of IFB initially 
filed with procuring agency more than 10 working days after protester 
knew the basis therefor, but filed with GAO 4 days after agency’s denial 
of protest, is dismissed 
Small business concerns 
Price reasonableness 
Reduction of price propriety 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized 


Procurement under 8(a) program 
Determination to set aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and Small Business Admin- 
istration, not GAO 
Set-asides 
Administrative determination 
Decision as to whether particular procurement should be set aside for 
small business is within discretion of contracting agency-------------- 
Basic ordering agreements 
Military procurements. (See ARMED SERVICES PROCUREMENT 
REGULATION, Basic ordering agreements) 
Propriety. (See CONTRACTS, Specifications, Basic ordering agree- 
ments, Propriety) 
Bids 
Generally. (See BIDS) 
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CONTRACTS—Continued 
Buy American Act 
Foreign products 
End product v. components Page 
GAO review of information considered proprietary, including detailed 
cost breakdown, submitted by successful bidder in response to protest, 
indicates that cost of domestic components contained in end product 
offered by successful bidder exceeds 50 percent of total cost of com- 
ponents. Successful bidder was therefore properly evaluated by agency 
as offering domestic end product under Buy American Act 
Competitive system 
Restrictions on competition 
Automatic Data Processing, etc. acquisition 
Demonstration tests 
Procedures established for potential suppliers to demonstrate equip- 
ment were unduly restrictive because agency made no apparent effort 
either to examine whether acceptability of equipment could be established 
through simulation testing techniques as requested by protester or to 
attempt to provide access to Government equipment to facilitate testing. 
GAO recommends that protester be permitted to show acceptability of 
equipment, particularly in view of alleged successful performance of 
recent similar contract with other agency 
Prequalification of bidders 
Relative v. adequate basis of qualification 
Spare parts procurement 
Disqualification of firm from competition on basis that another may 
furnish superior quality is invalid prequalification proceaure 
Spare parts military procurement 
Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing ac- 
ceptable products and to effect sole-source procurements with BOA con- 
tractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition against 
using BOA in any manner to restrict competition 149 
Concessions. (See CONCESSIONS) 
Data, rights, etc. 
Status of information furnished 
Unsolicited proposals 
Value engineering proposals 
Claimant’s unsolicited value engineering proposal recommending that 
Defense Logistics Agency require that faucets it procures be constructed 
of zinc-based material constitutes mere suggestion and is not within the 
exclusive list of intellectual property which can be purchased by De- 
partment of Defense under 10 U.S.C. 2386 (1976) 
Default 
Reprocurement 
Defaulted contractor 
Not solicited 
Repurchase v. new competition 


Army’s contention, that every defaulted contractor has clearly demon- 
strated his nonresponsibility as matter of fact and law, is without merit. 
Because it is necessary to view factual context within which default oc- 
curs, it would be improper to lay down rule that defaulted contractor need 
not ever be considered in reprocurement 
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CONTRACTS—Continued 
Default—Continued 
Reprocurement—Continued 
Government procurement statutes 
Applicability 
Prior General Accounting Office (GAO) decision held that once 
contracting officer decides to conduct new competition for reprocure- 
ment he may not automatically exclude defaulted contractor from that 
competition. Prior GAO decision did not hold that defaulted contractor 
has automatic right to resolicitation. 56 Comp. Gen. 976 clarified 
Restrictive specifications 
Justification 
Because of relatively short period of time in which reprocurement 
contract for critically needed item had to be consummated and because 
offerors solicited were familiar with contractual requirements, GAO 
finds no abuse of discretion by contracting officer in limiting reprocure- 
ment competition to prior producers 
Disputes 
Finality of administrative findings 
Review by the General Accounting Office 
Protest against termination of contract is appropriate for review by 
General Accounting Office (GAO) where there are no material facts in 
dispute and only question concerning propriety of termination is one 


Federal-State contracts 
Commercial services 
Advance payments 
Prohibition 
Applicability 
Payments to State under Federal contract for telephone services, 
executed by contracting officer of the United States and obligating annual 
appropriations of National Guard, are subject to statutory prohibition 
against advance payments contained in 31 U.S.C. 529 
Labor stipulations 
Nondiscrimination 
‘‘Affirmative Action Programs’’ 
Commitment requirement 
No award may properly be made under solicitation that does not contain 
current affirmative action provisions required in federally financed con- 
tracts or subcontracts since such omission is material, and readvertise- 
ment is required 
Mistakes 
Allegation before award. (See BIDS, Mistakes) 
Modification 
Consideration 
Best interest of Government 
Secretary of Interior has determined, and General Accounting Office 
(GAO) concurs, that provision in standard National Park Service 
concession contract requiring concessioner to furnish accommodations at 
reduced rates to Federal employees in parks on official business is not 
in best interest of Government, despite reduced cost, because of risk and 
appearance of improper conflict of interest. Although generally vested 
contract rights may not be waived without consideration, GAO will not 
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CONTRACTS—Continued 
Modification—Continued 
Consideration—Continued 
Best interest of Government—Continued 
object to elimination of clause in question where cost saving is deter- 
mined to be outweighed by adverse effect on Government of clause. 40 
Comp. Gen. 234, distinguished 
Negotiation 
Authority 
Small business set-asides 
Negotiation of reasonable price with low bidder 
Propriety 
Negotiation with sole bidder for reasonable prices after small business 
restricted advertisement resulted in unreasonable bid is not authorized by 


Competition 
Discussion with all offerors requirement 
Technical transfusion or leveling 

Allegation that agency transfused to other offeror protester’s solu- 
tions to problems relating to accessibility and material is without merit as 
agency has denied telling competitor of protester’s solutions and record 
shows that protester’s accessibility solution was not unique and material 
it intended to use was known to agency and to industry prior to issuance of 


Restrictions 
Prequalification of offerors 
Prior producer requirement 
Because of relatively short period of time in which reprocurement con- 
tract for critically needed item had to be consummated and because 
offerors solicited were familiar with contractual requirements, GAO finds 
no abuse of discretion by contracting officer in limiting reprocurement 
competition to prior producers 
Two-step procurement 
First step 
Purpose 
Step one of two-step procurement is qualifying rather than competi- 
tive phase which contemplates qualification of as many sources as 
possible 
Technical proposal acceptability 
Acceptance propriety 
Protest timeliness 
While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under step 
one of two-step procurement, protest alleging unacceptability of com- 
petitor’s technical proposal filed after bid opening is timely since pro- 
tester did not. know specific grounds of protest until after bid opening. 
Protester is not required to file Freedom of Information Act request to 
discover grounds for protest before step-two bid opening 
Administrative determination 
Reasonableness 
Contracting officer’s acceptance of technical proposal submitted under 
first step of two-step procurement was proper exercise of discretion since 
proposal was determined susceptible of being made acceptable and there 





xXx INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Two-step procurement Competition—Continued 
Technical proposal acceptability—Continued 
Administrative determination—Continued 
Reasonableness—Continued 
is no evidence that determination was unreasonable or made in bad 
faith. In determining acceptability of proposal, contracting officer may 
consider all circumstances, including magnitude of changes needed as 
well as whether Government time and effort and accompanying tech. 
nical risk can be justified by resulting increase in price competition 
Novation agreements 
Rule 
Contract ‘‘A”’ with Federal Aviation Administration (FAA) provided 
that it would run concurrently with contract ‘‘B” (also with FAA), 
and would expire upon expiration or termination of contract ‘“B’’. 
Contract ‘““B” was subsequently novated with FAA’s approval. Since 
general legal effect of contract novation is extinguishment of contract 
and substitution of new one, resulting in discharge of transferor, FAA 
view that novation of contract ‘B” operated to cause expiration of 
contract “‘A”’ under cited provision was not improper 
Options 
Not to be exercised 
Requirements to be resolicited 
Where purchase option price was not evaluated in awarding initial 
contract but added by subsequent contract modification, procedures 
followed in exercising purchase option should comport as much as possible 
with competitive procurement norm. Interested suppliers should be 
afforded adequate notice and fair opportunity to have products and 
prices evaluated and normally this should be accomplished through 
competitive procurement 
Prices 
Added by contract modification 
Where purchase option price was not evaluated in awarding initial 
contract but added by subsequent contract modification, procedures 
followed in exercising purchase option should comport as much as -pos- 
sible with competitive procurement norm. Interested suppliers should 
be afforded adequate notice and fair opportunity to have products and 
prices evaluated and normally this should be accomplished through 
competitive procurement 
Payments 
Advance 
Lessor’s capital cost at beginning of lease 
Advance payment of capital cost of telephone equipment under con- 
tract for telephone services with State would be in violation of 31 U.S.C. 
529, even though a State is the recipient, since services to be provided 
by State are commercial in nature 
Prohibition 
Applicability 
Payments to State under Federal contract for telephone services, 
executed by contracting officer of the United States and obligating 
annual appropriations of National Guard, are subject to statutory pro- 
hibition against advance payments contained in 31 U.S.C. 529 
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CONTRACTS—Continued 
Payments—Continued 
Contractor v. surety 
Payment to contractor Page 
Army, although a mere stakeholder, became liable to Miller Act 
surety where surety notified Army of unpaid claims against contractor 
and asserted its prior rights to contract retainages, but where through 
clerical error, Army mailed final payments to contractor rather than to 
surety as agreed by all parties. Surety may be paid upon submission of 
evidence that all outstanding claims have been paid and surety assigns 
to Government any right it may have to recoup erroneous payments 
made to contractor 
Set-off. (See SET-OFF, Contract payments) 
Protests 
Conferences 
Request denied 
Protest not for consideration on the merits 
Where merits of protest are not for consideration because some issues 
are untimely and protester is not interested party to raise others, no 
useful purpose would be served by holding bid protest conference 
Conflict in statements of contractor and contracting agency 
Protester failed to meet its burden of proof on its allegations about its 
ability to supply urgently needed items in less time than offerors Army 
had solicited since only evidence on matter consisted of conflicting state- 
ments between Army and protester 
Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions 
Definitive responsibility criteria 
Whether bidder satisfies agency intent to subcontract to minority 
business enterprise 20 percent of total value of subcontracts under pro- 
curement or complies with what agency views as best effort to obtain such 
percentage is definitive responsibility criterion reviewable by GAO 
Nonappropriated fund activities 
General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign military 
sales (FMS) program. Change in position is based on recognition that 
appropriated funds are utilized in FMS procurements and that, in view 
of significant dollar amounts involved, area is appropriate for review. 
55 Comp. Gen. 674 is modified. Other decisions, to the contrary, are 
overruled or modified, as appropriate 
Persons, etc. qualified to protest 
Interested parties 
Potential subcontractors 
Prospective offeror which did not timely protest terms of RFP and 
chose not to submit proposal is not “interested party’”’ to protest later 
that awardees received preferential treatment from Government. Class 
of parties eligible to protest alleged preferential treatment consists es- 
sentially of disappointed offerors. No such parties have protested or 
indicated that protester is authorized to protest on their behalf 
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CONTRACTS—Continued 
Protests—Continued 
Procedures 
Bid Protest Procedures 
Options 
Rule that General Accounting Office (GAO) will not. question under 
Bid Protest Procedures manner of exercise of option applies only to 
protest filed by incumbent contractor complaining that option in its 
contract should have been exercised. Protest by firm interested in com- 
peting for requirement covered by contract option will be considered_ __ 
Time for filing 
‘Adverse agency action”’ effect 
Protest filed with General Accounting Office (GAO) more than 10 
working days after receipt by protester of notice that another firm has 
been selected for award, despite pending protest filed with agency, is 
untimely since selection constituted adverse agency action as defined in 
GAO Bid Protest Procedures 
Date basis of protest made known to protester 
Protest that, regardless of terms of RFP, preferential treatment pre- 
viously given other firms precluded fair consideration of any proposal 
protester might submit is untimely. Protester knew basis for protest 
when it received RFP, and did not file protest within 10 working days 
thereafter as required by GAO Bid Protest Procedures 
Two-step procurement 
While protester might have known prior to opening of step-two bids 
that competitor’s technical proposal was determined acceptable under 
step one of two-step procurement, protest alleging unacceptability of 
competitor’s technical proposal filed after bid opening is timely since 
protester did not know specific grounds of protest until after bid opening. 
Protester is not required to file Freedom of Information Act request to 
discover grounds for protest before step-two bid opening 
Timeliness 
Filing in other than General Accounting Office 
Agency consideration of untimely protest 
Dismissal by GAO 
Procuring agency’s consideration on the merits of protest not filed 
within the time limits established by General Accounting Office’s (GAO) 
Bid Protest Procedures does not preclude GAO from dismissing protest 
when subsequently filed with it. Protest of cancellation of IFB initially 
filed with procuring agency more than 10 working days after protester 
knew the basis therefor, but filed with GAO 4 days after agency’s denial 
of protest, is dismissed 
Issues not related to protest basis 
First raised at conference on protest 
Protest allegation first raised at bid protest conference is untimely 
since it was neither made within 10 working days after basis of protest 
was known nor related to issues timely filed 
Negotiated contracts 
Solicitation improprieties 
Protest after award that terms of request for proposals (RFP) did not 
permit open competition is untimely. Under General Accounting Office 
(GAO) Bid Protest Procedures, protests based on apparent improprieties 
in RFP must be filed before closing date for receipt of proposals - - - - -- 
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CONTRACTS—Continued 
Protests—Continued 
Withdrawal 
Oral 
Protests filed with agency 
Written confirmation/acknowledgment recommended 
Where written protest filed with agency is orally withdrawn, agency 
should seek written confirmation from protester or should, in writing, 
acknowledge withdrawal. In absence of such a writing in the record, 
GAO cannot resolve dispute concerning alleged oral withdrawal of 
protest 
Small business concern awards. (See CONTRACTS, Awards, Small 
business concerns) 
Specifications 
Basic ordering agreements 
Propriety 
Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing 
acceptable products and to effect sole-source procurements with BOA 
contractor contravenes ASPR 3-410.2(c)(1) (1976 ed.) prohibition 
against using BOA in any manner to restrict competition 
Conformability of equipment, etc. offered 
Technical deficiencies 
Two-step procurement 
Agency is not obligated to reject step-one technical proposal which 
does not include material required by solicitation, since applicable regu- 
lations permit agency to request omitted information and to determine 
acceptability of proposal after submission of that information 
Defective 
Omissions 
Current affirmative action provisions 
No award may properly be made under solicitation that does not 
contain current affirmative action provisions required in federally 
financed contracts or subcontracts since such omission is material, and 
readvertisement is required 
Military 
Restrictive 
Procurement method coding of spare parts 
Sole-source suppliers 
Coding of spare parts to require sole-source procurement under 
“approved source” system within contemplation of Armed Services 
Procurement Regulation (ASPR) 1-313 (1976 ed.) cannot be used to 
preclude consideration of offers from previously unapproved sources 
which could otherwise qualify 
Minimum needs requirement 
Different approaches to achieve 
Protest that certain provisions of Master Terms and Conditions 
(MTC) program, for procuring brand name automated data processing 
equipment (ADPE) from vendors in addition to the original equipment 
manufacturers, are restrictive of competition is denied, since provisions 
were determined to be minimum needs of Government and protester 
has not shown that determination was unreasonable, or that provisions 
unduly restrict competition 





XXIV INDEX DIGEST: 


CONTRACTS—Continued 

Specifications—Continued 

Restrictive 

‘Definitive responsibility criteria’’ 
Minority subcontracting requirement 

Whether bidder satisfies agency intent to subcontract to minority 
business enterprise 20 percent of total value of subcontracts under pro- 
curement or complies with what agency views as best effort to obtain 
such percentage is definitive responsibility criterion reviewable by GAO-_ 
Termination 

Legal basis 

Novation 
Government approval 

Contract “A” with Federal Aviation Administration (FAA) provided 
that it would run concurrently with contract ‘‘B” (also with FAA), and 
would expire upon expiration or termination of contract ‘“B’’. Contract 
“B” was subsequently novated with FAA’s approval. Since general 
legal effect of contract novation is extinguishment of contract and sub- 
stitution of new one, resulting in discharge of transferor, FAA view that 
novation of contract ‘‘B’ operated to cause expiration of contract ‘‘A”’ 
under cited provision was not improper 


COURTS 
Decisions 
Grismac Corp. v. U.S., 556 F. 2d 494 (Ct. Cl. 1977). (See DEFENSE 
DEPARTMENT, Procurement, Authority, Copyrights, patents, 
designs, etc. acquisition) 
Judgments, decrees, etc. 
Appeals 
Dismissal 
Since a purpose of first proviso of 31 U.S.C. 724a was to provide com- 
pensation to a successful plaintiff whose judgment payment was delayed 
solely because the United States appealed and lost, interest may be 
allowed on a wrongful death judgment against the United States where 
the Government filed notice of appeal and appeal was subsequently dis- 
missed by stipulation of the parties because the Government did not 
pursue its appeal. B—145389, April 18, 1961, is overruled 
Interest 
Authority 
Wrongful death judgment against United States for $373,431, ap- 
portioned equally by court among four heirs, is subject to interest 
limitations in 31 U.S.C. 724a (applied as it existed at time of judgment, 
prior to 1977 amendment), since each judgment beneficiary received 
serverable and distinct amount less than $100,000____-_____________-_- 
Payment 
Agency appropriations 
Retirement fund contributions 
Where judgment entered in favor of employee calls for payment of 
backpay, but does not specifically mention or provide for payment of 
Government’s contribution to Civil Service Retirement Fund, that con- 
tribution may be paid from agency appropriations. B-124720, May 15, 
1961, overruled 
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COURTS—Continued 

Judgments, decrees, etc.—Continued 

Payment—Continued 

Indefinite appropriation availability 
Retirement fund contributions 

Employee recovered judgment in U.S. District Court providing for 
backpay and specifically calling for payment of Government’s contribu- 
tion to Civil Service Retirement Fund. Where judgment specifically 
provides for payment of Government’s contribution to Civil Service 
Retirement Fund or similar funds, that contribution may be paid from 
Judgment Fund created by 31 U.S.C. 724a 


DECEDENTS’ ESTATES 

Pay, etc. due military personnel 

Presumption of death 

Status of claim 

A claim by a retired Navy member’s wife for the member’s retired 
pay accruing during the 7-year period from the date of his disappearance 
to the date he was declared dead by a State court may not be allowed 
since retired pay is payable only during the member’s life and there is no 
showing whether he was alive after his disappearance or evidence of when 
he actually died, and the State court determination appears to be pre- 
sumptive only and does not establish that the member lived for 7 years_ 


DEFENSE DEPARTMENT 
Procurement 
Authority 
Copyrights, patents, designs, etc. acquisition 


Unsolicited proposal status 
Grismac case holding 
Claimant’s unsolicited value engineering proposal recommending that 
Defense Logistics Agency require that faucets it procures be constructed 
of zinc-based material constitutes mere suggestion and is not within the 
exclusive list of intellectual property which can be purchased by Depart- 
ment of Defense under 10 U.S.C. 2386 (1976) 
Goods and services from DOD nonappropriated fund instrumen- 
talities 
Since basic mission of Department of Defense (DOD) nonappropriated 
fund instrumentalities (NAFIs) is to promote morale and welfare of mili- 
tary personnel and dependents, as a general proposition sale by NAFIs 
to regular DOD operating activities would be regarded as outside scope 
of NAFIs’ proper functions except where circumstances require that 
agency obtain goods or services from NAFI and such requirement is 
properly documented and justified as sole-source procurement- __----_--_- 


DEPARTMENTS AND ESTABLISHMENTS 
Promotion procedures. (See REGULATIONS, Promotion procedures) 


DETAILS 
Compensation 
Higher grade duties assignment 
Excessive period 
Prior Civil Service Commission approval 
Employee was detailed from her excepted service position to higher 
grade competitive service position for 2 years without prior approval from 


94 
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DETAILS—Continued 
Compensation—Continued 
Higher grade duties assignment—Continued 
Excessive period—Continued 
Prior Civil Service Commission approval—Continued 
Civil Service Commission. Commission Rule VI requires that employee 
serving under excepted appointment shall be assigned to competitive 
service position only with prior approval of Commission. Therefore, al- 
though employee was improperly placed in overlong.detail she may not 
receive retroactive temporary promotion. Our Turner-Caldwell and 
Rankin decisions make it clear that if certain regulatory requirements 
concerning an employee’s entitlement to retroactive temporary promo- 
tion are not met there is no entitlement to retroactive temporary promo- 


DISASTER RELIEF 
Loans. (See LOANS, Disaster) 


EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See CONTRACTS, Labor stipulations, Nondiscrimi- 


nation) 


EWUIPMENT 
Automatic Data Processing Systems 
Acquisition, etc. 
Sole-source basis 
Follow-on basis 
Where purchase option price was not evaluated in awarding initial con- 


tract but added by subsequent contract modification, procedures followed 
in exercising purchase option should comport as much as possible with 
competitive procurement norm. Interested suppliers should be afforded 
adequate notice and fair opportunity to have products and prices evalu- 
ated and normally this should be accomplished through competitive 
procurement 

General Services Administration 

Responsibilities under Brooks Act 

Protest that MTC violates Brooks Act mandate that Administrator of 
General Services Administration procure ADPE in economic and efficient 
manner is denied, since Administrator is given discretion to develop and 
implement ADPE procurement policies so long as policies are not con- 
trary to law or otherwise detrimental to Government’s interest, and pro- 
tester has not shown either condition 

Selection and purchase 

Third party market 
Master Terms and Conditions program 

Protest that certain provisions of Master Terms and Conditions (MTC) 
program, for procuring brand name automated data processing equip- 
ment (ADPE) from vendors in addition to the original equipment 
manufacturers, are restrictive of competition is denied, since provisions 
were determined to be minimum needs of Government and protester has 
not shown that determination was unreasonable, or that provisions 
unduly restrict competition 
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EQUIPMENT—Continued 

Automatic Data Processing Systems—Continued 

Tests 

Demonstration v. simulation 
Effect on competition 

Procedures established for potential suppliers to demonstrate equip- 
ment were unduly restrictive because agency made no apparent effort 
either to examine whether acceptability of equipment could be estab- 
lished through simulation testing techniques as requested by protester or 
to attempt to provide access to Government equipment to facilitate 
testing. GAO recommends that protester be permitted to show accept- 
ability, of equipment, particularly in view of alleged successful per- 
formance of recent similar contract with other agency 


ESTOPPEL 
Against Government 
Not established 
Since agency officials had no authority to contract for purchase of sug- 
gestion, doctrine of estoppel is not for application 


EVIDENCE 
Presumptions 
Death 
A claim by a retired Navy member’s wife for the member’s retired pay 
accruing during the 7-year period from the date of his disappearance to 
the date he was declared dead by a State court may not be allowed since 
retired pay is payable only during the member’s life and there is no 
showing whether he was alive after his disappearance or evidence of when 
he actually died, and the State court determination appears to be pre- 
sumptive only and does not establish that the member lived for 7 years. __ 


EXPERTS AND CONSULTANTS 

Compensation 

Overtime 

Although an expert or consultant is not entitled to overtime compensa- 
tion, if he is employed on a per diem basis he may be paid his rate of basic 
compensation for work on days outside his prescribed tour of duty, pro- 
vided his compensation within any biweekly pay period does not exceed 
the rate of basic pay for level V of the Executive Schedule. Since the com- 
pensation of experts and consultants under 5 U.S.C. 3109 is set by admini- 
strative action under 5 U.S.C. 5307, it 1s subject to the limitation on 
compensation imposed by 5 U.S.C. 5308 which, by virtue of 5 U.S.C. 
5504, is applicable on a pay-period basis 
Leaves of absence 

Accrual 

Expert appointed on an intermittent basis is not entitled to leave 
even though he was compensated for 80 hours per pay period for sub- 
stantially the full term of his employment. His work was assigned on a 
project basis and the hours at which he worked were largely within 
his discretion. Since he was not required in advance to report at a definite 
and certain time within each workweek, he is not entitled to leave as a 
part-time employee with an established regular tour of duty. He is not 
entitled to leave as a de facto full-time employee since he was not re- 
quired to work a standard workweek 
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FAIR LABOR STANDARDS ACT 
Compensation 
Overtime. (See COMPENSATION, Overtime, Fair Labor Standards 
Act) 


FAMILY ALLOWANCES 
Evacuation 
Payment basis 
Employees of Padre Island National Seashore and their families were 
ordered to leave the island and travel to a place of safety due to the 
threat of a hurricane. If the agency determines that an evacuation in 
fact occurred under its regulations, employees would be entitled to 
mileage for dependent transportation by private automobiles incident 
to the evacuation 
Separation 
Eligibility basis 
Base closure 
‘*Enforced’’ separation 
Where a base closure plan requires the transfer, using Government- 
furnished transportation, of dependents to the sponsor’s next permanent 
duty station, while the sponsor remains behind to implement base 
closure, ‘‘enforced” separation exists within the contemplation of 3/ 
U.S.C. 427(b)(1), and the granting of Family Separation Allowance, 
Type II, is authorized 


FEES 

User fees 

Retention 

Cost recovery 

National Bureau of Standards finances operations in part by charges 
to users of its services, paid into Working Capital Fund. Earned net 
income of the Fund must be paid into Treasury annually, except 
that it “may be applied first to restore any prior impairment” of the 
Fund. 15 U.S.C. 278b (1976). Impairments contemplated by this pro- 
vision are operating losses. Bureau may not retain profits to offset 
increased costs—caused by inflation—of replacing equipment or facilities, 
nor can Bureau calculate depreciation of equipment and facilities based 
on replacement cost 


FOREIGN GOVERNMENTS 
Defense articles and services 
Foreign Military Sales Act 
Sales contracts 
Protest status 
General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign mili- 
tary sales (FMS) program. Change in position is based on recognition 
that appropriated funds are utilized in FMS procurements and that, in 
view of significant dollar amounts involved, area is appropriate for re- 
view. 55 Comp. Gen. 674 is modified. Other decisions, to the contrary, 
are overruled or modified, as appropriate 
FOREIGN MILITARY SALES ACT (ARMS EXPORT CONTROL ACT) (See 


FOREIGN GOVERNMENTS, Defense articles and services, Foreign 
Military Sales Act) 
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FUNDS 

Appropriated. (See APPROPRIATIONS) 
Foreign 

Exchange rate 

Contract underpayments 
Dollar devaluation 

Agency is prohibited by Anti-Deficiency Act from making payments 
in excess of funding limitations. Fact that limitations must be exceeded 
to make contract payments because of fluctuation in currency exchange 
rates, and not through fault of agency, does not justify exceptions to 
Act. In such situation, agency must ask Congress for deficiency ap- 
propriation 
Nonappropriated 

Contract awards 

Protest status 

General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign mili- 
taty sales (FMS) program. Change in position is based on recognition 
that appropriated funds are utilized in FMS procurements and that, in 
view of significant dollar amounts involved, area is appropriate for re- 
view. 55 Comp. Gen. 674 is modified. Other decisions, to the contrary, 
are overruled or modified, as appropriate 


GENERAL ACCOUNTING OFFICE 
Jurisdiction 
Contracts 
Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions 
It is General Accounting Office’s (GAO) policy not to review protests 
against affirmative determinations of responsibility unless fraud is alleged 
or solicitation contains definitive responsibility criteria which allegedly 
have not been applied 
Disputes 
On questions of law 
Facts undisputed 
Protest against termination of contract is appropriate for review by 
General Accounting Office (GAO) where there are no material facts in 
dispute and only question concerning propriety of termination is one of 


Mistakes 
Withdrawal v. correction of bid 
Authority under Federal Procurement Regulations 1—2.406-3 in Exec- 
utive agencies to determine mistake in bid cases in certain well-defined 
situations does not divest GAO of authority to review administrative 
determinations and to decide doubtful cases 
Nonappropriated fund activities 
Foreign military sales 
General Accounting Office (GAO), despite prior decisions holding 
otherwise, will undertake bid protest type reviews concerning propriety 
of contract awards under Department of Defense (DOD) foreign military 
sales (FMS) program. Change in position is based on recognition that 
appropriated funds are utilized in FMS procurements and that, in view 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Nonappropriated fund activities—Continued 
Foreign military sales—Continued 
of significant dollar amounts involved, area is appropriate for review. 55 
Comp. Gen. 674 is modified. Other decisions, to the contrary, are over- 
ruled or modified, as appropriate 
Options 
Rule that General Accounting Office (GAO) will not question under 
Bid Protest Procedures manner of exercise of option applies only to pro- 
test filed by incumbent contractor complaining that option in its contract 
should have been exercised. Protest by firm interested in competing for 
requirement covered by contract option will be considered 
Small business matters 
Procurement under 8(a) program 
Determination to set aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and Small Business Admin- 
istration, not GAO 


GENERAL SERVICES ADMINISTRATION 
Services for other agencies, etc. 
Procurement 
Automatic Data Processing Systems 
Protest that MTC violates Brooks Act mandate that Administrator of 
General Services Administration procure ADPE in economic and effi- 
cient manner is denied, since Administrator is given discretion to develop 


and implement ADPE procurement policies so long as policies are not 
contrary to law or otherwise detrimental to Government’s interest, and 
protester has not shown either condition 


GOVERNMENT LOSSES IN SHIPMENT ACT 

Insurance 

Prohibition 

Applicability 

Neither the Government Losses in Shipment Act, 40 U.S.C. 726 
(1970), nor the Government’s general self-insurance policy prohibits 
Federal agencies from using registered mail where administratively 
determined necessary in order to obtain the “‘special’’ service of greater 
protection in the handling and delivery of mail rather than to obtain the 
Insurance coverage also offered 


HEALTH, EDUCATION, AND WELFARE DEPARTMENT 
Programs 
Medicare, Medicaid, etc. (See SOCIAL SECURITY, Medicare, Medicaid 
etc.) 


INDIAN AFFAIRS 

Contracting with Government 

Preference to Indian concerns 

Indian Self-Determination and Education Assistance Act does not 
require award to Indian-owned economic enterprises because statute and 
regulations call for preference ‘“‘to the greatest extent feasible,” thus 
conferring broad, discretionary authority. Approval or disapproval by 
Department of Interior of proposed subcontract awards will not be dis- 
turbed by General Accounting Office unless arbitrary, capricious, or in 
violation of law or regulation 
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INSURANCE 
Government 
Self-insurer 
Federal agencies are prohibited from using insured mail under both 
40 U.S.C. 726 and the Government’s self-insurance policy since insured 
mail provides no “‘special’’ or ‘‘additional’’ service in addition to the 
indemnity offered. 3 Comp. Gen. 391 and 22 Comp. Gen. 832, modified_ 


INTEREST 

Back pay 

Statutory authority required 

Pursuant to 5 C.F.R. 713.217, Securities and Exchange Commission 
(SEC) adjusted employee’s complaint of discrimination by agreement to 
authorize retroactive promotion and accompanying backpay plus 
interest. The SEC has no authority to allow payment of interest. It is 
well-settled rule of law that interest may be assessed against Government 
only under an express statutory authority and neither Equal Employ- 
ment Opportunity Act of 1972 nor the incorporated provisions of title 
VII provide express authorization of interest against Government 
Judgments. (See COURTS, Judgments, decrees, etc., Interest) 


INTERIOR DEPARTMENT 

National Park Service 

Concessions 

Discounts by concessioners 

Secretary of Interior has determined, and General Accounting Office 
(GAO) concurs, that provision in standard National Park Service con- 
cession contract requiring concessioner to furnish accommodations at 
reduced rates to Federal employees in parks on official business is not in 


best interest of Government, despite reduced cost, because of risk and 
appearance of improper conflict of interest. Although generally vested 
contract rights may not be waived without consideration, GAO will not 
object to elimination of clause in question where cost saving is 
determined to be outweighed by adverse effect on Government of 
clause. 40 Conip. Gen. 234, distinguished 


JUDGMENTS, DECREES, ETC. 
Courts. (See COURTS, Judgments, decrees, etc.) 


LEAVES OF ABSENCE 

Annual 

Accrual 

Irregular workweek employment 

Expert appointed on an intermittent basis is not entitled to leave even 
though he was compensated for 80 hours per pay period for substantially 
the full term of his employment. His work was assigned on a project 
basis and the hours at which he worked were largely within his discre- 
tion. Since he was not required in advance to report at a definite and 
certain time within each workweek, he is not entitled to leave as a part- 
time employee with an established regular tour of duty. He is not entitled 
to leave as a de facto full-time employee since he was not required to 
work a standard workweek 
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LOANS 

Disaster 

Guaranteed 

Direct sale Page 

SBA is not authorized under existing legislation to sell direct disaster 
loans to Federal Financing Bank on guaranteed basis either individually 
or collectively. In absence of specific statutory authority or clear expres- 
sion of congressional intent that SBA does have such authority to sell 
direct disaster loans in this manner, which, if allowed, could result in 
establishment of unlimited contingent liability against SBA without 
any congressional restraints, our Office cannot approve proposed pro- 
cedure. Moreover, SBA’s proposal to sell these loans with 100 percent 
guarantees is not consistent with its statutory authority to guarantee 
maximum of 90 percent of loans made in first instance by participating 
lending institutions 
Sale 

Authority 

Small Business Administration (SBA) does have authority to issue 
certificates to Federal Financing Bank (FFB) evidencing ownership of 
group of SBA loans. Proposed financing arrangements, as well as SBA’s 
current procedure of selling individual loans to FFB with recourse, is 
sufficiently similar from legal standpoint to financing arrangements our 
Office has approved in past. Also, SBA has same authority to sell loans 
to FFB with recourse as it has to sell to other purchasers 
Small Business Administration. (See SMALL BUSINESS ADMINISTRA- 

TION, Loans) 


MEDICARE AND MEDICAID (See SOCIAL SECURITY, Medicare, Medicaid, 


etc.) 


MILEAGE 

Travel by privately owned automobile 

Dependents 

Evacuation 

Employees of Padre Island National Seashore and their families were 
ordered to leave the island and travel to place of safety due to the threat 
of a hurricane. If the agency determines that an evacuation in fact oc- 
curred under its regulations, employees would be entitled to mileage for 
dependent transportation by private automobiles incident to the 
evacuation 


MILITARY PERSONNEL 
Allowances 
Quarters. (See QUARTERS ALLOWANCE) 
Family separation allowances. (See FAMILY ALLOWANCES, Separation) 
Medical officers 
Pay. (See PAY, Medical and dental officers) 
Public Health Service. (See PUBLIC HEALTH SERVICE) 
Quarters allowance. (See QUARTERS ALLOWANCE) 


OFFICERS AND EMPLOYEES 
Compensation. (See COMPENSATION) 
Details. (See DETAILS) 
Intermittent. (See OFFICERS AND EMPLOYEES, Status, Intermittent) 
Leaves of absence. (See LEAVES OF ABSENCE) 
Overtime. (See COMPENSATION, Overtime) 
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OFFICERS AND EMPLOYEES—Continuéed 

Promotions 

Career-ladder 

Promotions not mandatory Page 

Provision of negotiated agreement calling for consistent and equitable 
application of merit promotion principles does not constitute a nondiscre- 
tionary agency policy requiring agency to make promotions at any speci- 
fied time or under specified criteria. The inclusion of a provision in a ne- 
gotiated agreement does not automatically make it nondiscretionary for 
purposes of the Back Pay Act. A nondiscretionary provision for such 
purposes is defined at 5 C.F.R. 550.802(d) to mean one requiring an 
agency to take prescribed action under stated conditions or criteria. 55 
Comp. Gen. 42 is distinguished 

Retroactive promotions 
Backpay 

Promotion of employee in career-ladder position was delayed because 
the promotion request was clerically misplaced before it reached the au- 
thorized official. Arbitrator’s finding of administrative mistake does not 
itself provide a basis for award of backpay to grievant. In the absence of a 
nondiscretionary requirement mandating promotion within a particular 
time frame or in accordance with specified criteria, loss of promotion re- 
quest prior to approval by authorized official does not constitute such ad- 
ministrative error as will support award of retroactive promotion and 


Compensation. (See COMPENSATION, Promotions) 
Retroactive 
Administrative delay 

Employee grieved due to delay in processing promotion papers. Griev- 
ance Examiner found that although promotion papers reached personnel 
office and were acted upon by classification officers prior to beginning of 
new pay period, grievant’s papers were not approved by Personnel Officer 
until after beginning of new pay period. Grievance Examiner concluded 
that classification officer acted for Personnel Officer and ordered retro- 
active promotion. Award may not be implemented since agency regula- 
tions delegate authority to approve promotions to Personnel Officer and 
he has not further delegated that authority in writing 

Temporary 

Detailed employees 

Employee was detailed from her excepted service position to higher 
grade competitive service position for 2 years without prior approval 
from Civil Service Commission. Commission Rule VI _ requires 
that employee serving under excepted appointment shall be assigned to 
competitive service position only with prior approval of Commission. 
Therefore, although employee was improperly placed in overlong detail 
she may not receive retroactive temporary promotion. Our Turner- 
Caldwell and Rankin decisions make it clear that if certain regulatory 
requirements concerning an employee’s entitlement to retroactive tem- 
porary promotion are not met there is no entitlement to retroactive 
temporary promotion 
Status 

Intermittent employees 

Expert appointed on an intermittent basis is not entitled to leave 
even though he was compensated for 80 hours per pay period for sub- 
stantially the full term of his employment. His work was assigned on a 
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OFFICERS AND EMPLOYEES—Continued 

Status—Continued 

Intermittent employees—Continued 
project basis and the hours at which he worked were largely within his 
discretion. Since he was not required in advance to report at a definite 
and certain time within each workweek, he is not entitled to leave as a 
part-time employee with an established regular tour of duty. He is not 
entitled to leave as a de facto full-time employee since he was not 
required to work a standard workweek 
Transfers 

Relocation expenses 

Eligibility 

Employees of Postal Service contract compliance unit were transferred 
to General Services Administration (GSA) incident to a transfer of 
function. They are not eligible for relocation expenses under 5 U.S.C. 
5724 and 5724a since those sections restrict reimbursement to employees 
of an agency. The term “agency,” as defined in 5721(1) and 5 U.S.C. 
105, excludes the United States Postal Service. Therefore, individuals 
who transfer to or from the Postal Service are not eligible for relocation 
expenses under 5 U.S.C. 5724 and 5724a 

Temporary quarters 
Reasonableness of amount claimed 

Transferred employee who was authorized temporary quarters sub- 
sistence expenses allowance agreed to pay-mother-in-law for room and 
board of his three daughters. Agency determination that $10.50 per day 
for rooms was unreasonable is reversed as arbitrary. We find rate was 
reasonable since $10.50 was considerably less than commerical rate, 
mother-in-law experienced inconvenience by staying with neighbor, ex- 
cept when she prepared meals, cleaned house and chaperoned children, 
children expended large amount of utilities, and employee negotiated 
rate in good faith 

Subsistence expenses 
Reasonableness of meal costs 

Transferred employee, who was authorized temporary quarters sub- 
sistence expenses allowance, agreed to pay mother-in-law $22.50 for 
room and board of three children. Agency determined that expenditure 
of $12 per day for food was unreasonable since statistical data showed 
reasonable expenditure would be $7.74 per day. Agency determination 
is reversed since agency failed to consider fact that $12 amount was 
reached by preparing a sample week’s shopping list using actual market 
prices, that his mother-in-law prepared the three meals, and that employee 
negotiated rate with his mother-in-law in good faith 
Travel expenses. (See TRAVEL EXPENSES) 


PAY 

Civilian employees. (See COMPENSATION) 
Medical and dental officers 

‘*Variable Incentive Pay’’ 

Agreement 
Renegotiation 

An existing Variable Incentive Pay (VIP) agreement under 37 U.S.C. 
313 may not be renegotiated to a lesser commitment by executing a sec- 
ond VIP contract, even if it had been received by the proper officials. 
Terms of the first VIP contract are binding on the parties and where offi- 
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PAY—Continued 
Medical and dental officers—Continued 
‘Variable Incentive Pay’’—Continued 
Agreement—Continued 
Renegotiation—Continued 
cer does not complete active service agreed to, he is subject to the refund 
provisions of the contract, 37 U.S.C. 313, and the regulations requiring 
repayment of amounts received for which service was not performed- 
Retired 
Death of member 
Court determination 
A claim by a retired Navy member’s wife for the member’s retired pay 
accruing during the 7-year period from the date of his disappearance to 
the date he was declared dead by a State court may not be allowed since 
retired pay is payable only during the member’s life and there is no show- 
ing whether he was alive after his disappearance or evidence of when he 
actually died, and the State court determination appears to be presump- 
tive only and does not establish that the member lived for 7 years 


PAYMENTS 

Absence or unenforceability of contracts 

Acceptance of goods or services by Government 

Payment on quanium meruit/quantum valebant basis 

Army’s purchase of $40,000 worth of mattresses from Army and Air 
Force Exchange System, in lieu of following normal procurement pro- 
cedures, is contrary to applicable law and regulations. Since record indi- 
cates Army has obtained and received benefit of mattresses, payment may 
be made on quantum valebant basis upon ratification of purchase by ap- 
propriate contracting official. Similarly, where record is not sufficient to 
indicate propriety of Army’s obtaining services from NAFIs, payment 
for services may be made on quantum meruit basis pending resolution of 
the matter 
Advance 

Contracts. (See CONTRACTS, Payments, Advance) 

Prohibition 

Payments to State under Federal contract for telephone services, exe- 
cuted by contracting officer of the United States and obligating annual 
appropriations of National Guard, are subject to statutory prohibition 
against advance payments contained in 31 U.S.C. 529 
Contracts. (See CONTRACTS, Payments) 
In lieu of taxes. (See TAXES, Federal payments in lieu of taxes) 


POSTAL SERVICE, UNITED STATES 

Employees 

Transfers 

Relocation expenses 
Eligibility 

Employees of Postal Service contract compliance unit were transferred 
to General Services Administration (GSA) incident to a transfer of func- 
tion. They are not eligible for relocation expenses under 5 U.S.C. 5724 and 
5724a since those sections restrict reimbursement to employees of an 
agency. The term “‘agency,”’ as defined in 5721(1) and 5 U.S.C. 105, ex- 
cludes the United States Postal Service. Therefore, individuals who 
transfer to or from the Postal Service are not eligible for relocation 
expenses under 5 U.S.C. 5724 and 5724a 
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POSTAL SERVICE, UNITED STATES—Continued 
Mails 
Government 
Insured mail 
Federal agencies are prohibited from using insured mail under both 40 
U.S.C. 726 and the Government’s self-insurance policy since insured mail 
provides no “‘special” or “‘additional’”’ service in addition to the indemnity 
offered. 3 Comp. Gen. 391 and 22 Comp. Gen. 832, modified 
Registered mail 
Neither the Government Losses in Shipment Act, 40 U.S.C. 726 
(1970), nor the Government’s general self-insurance policy prohibits Fed- 
eral agencies from vsing registered mail where administratively deter- 
mined necessary in order to obtain the “‘special’’ service of greater protec- 
tion in the handling and delivery of mail rather than to obtain the insur- 
surance coverage also offered 


POST EXCHANGES, SHIP STORES, ETC. 

Sales to Department of Defense 

Propriety 

Since basic mission of Department of Defense (DOD) nonappropriated 
fund instrumentalities (NAFIs) is to promote morale and welfare of mili- 
tary personnel and dependents, as a general proposition sale by NAFIs to 
regular DOD operating activities would be regarded as outside scope of 
NAFIs’ proper functions except where circumstances require that agency 
obtain goods or services from NAFI and such requirement is properly 
documented and justified as sole-source procurement 


PRESUMPTIONS (See EVIDENCE, Presumptions) 


PROCUREMENT 
Authority 
Department of Defense. (See DEFENSE DEPARTMENT, Procurement. 
Authority) 
Solicitation for informational purposes 
Demonstration tests 
Unduly restrictive of competition 
Computers, etc. acquisition 
Procedures established for potential suppliers to demonstrate equip- 
ment were unduly restrictive because agency made no apparent effort 
either to examine whether acceptability of equipment could be estab- 
lished through simulation testing techniques as requested by protester 
or to attempt to provide access to Government equipment to facilitate 
testing. GAO recommends that protester be permitted to show accepta- 
bility of equipment, particularly in view of alleged successful performance 
of recent similar contract with other agency 


PUBLIC HEALTH SERVICE 
Commissioned personnel 
Active service obligation 
Failure to complete 
Entitlements 
A commissioned officer of the Public Health Service who does not com- 
plete a term of active service to which he agreed in writing may be di- 
vested of entitlement to lump-sum annual leave and travel and transpor- 
tation entitlements in accordance with regulations promulgated by the 
Public Health Service under 37 U.S.C. 501(g) and paragraph M6457 of 1 
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PUBLIC HEALTH SERVICE—Continued 
Commissioned personnel—Continued 
Active service obligation—Continued 
Failure to complete—Continued 
Entitlements—Continued 
Joint Travel Regulations, promulgated under 37 U.S.C. 404(b) and 


Pay, etc. 
Variable Incentive Pay 

An existing Variable Incentive Pay (VIP) agreement under 37 U.S.C. 
313 may not be renegotiated to a lesser commitment by executing a 
second VIP contract, even if it had been received by the proper officials. 
Terms of the first VIP contract are binding on the parties and where 
officer does not complete active service agreed to, he is subject to the 
refund provisions of the contract, 37 U.S.C. 313, and the regulations 
requiring repayment of amounts received for which service was not 


performed. 


PURCHASES 

Improper, etc. 

Disregard of ASPR/DAR 

Army’s purchase of $40,000 worth of mattresses from Army and Air 
Force Exchange System, in lieu of following normal procurement proced- 
ures, is contrary to applicable law and regulations. Since record indicates 
Army has obtained and received benefit of mattresses, payment may be 
made on quantum valebant basis upon ratification of purchase by appropri- 
ate contracting official. Similarly, where record is not sufficient to indicate 
propriety of Army’s obtaining services from NAFIs, payment for services 
may be made on quantum merutt basis pending resolution of the matter- _-_ 
Purchase orders 

Purchase order v. Intra-Army order 

Department of Defense procurement from post exchanges, etc. 

Department of Defense nonappropriated fund instrumentalities, al- 
though instrumentalities of the United States, differ from regular Gov- 
ernmental activities in that they are self-supporting, do not receive 
moneys appropriated by Congress and thus are not subject to require- 
ments of the Armed Services Procurement Act. In light of differences, 
from appropriation and procurement standpoint, between regular Gov- 
ernmental activities and nonappropriated fund instrumentalities 
(NAFIs), Army’s procurement of goods and services from NAFIs is tan- 
tamount to procurement from non-Governmental, commercial sources, 
so that regular purchase/delivery order, and not Intra-Army order, 
should be used 


QUARTERS 
Temporary 
Incident to employee transfers. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses, Temporary quarters) 


QUARTERS ALLOWANCE 
Basic allowance for quarters (BAQ) 
Assigned to Government quarters 
Partial allowance entitlement 
A Navy member assigned Government single-type quarters (barracks), 
and who is ineligible for regular basic allowance for quarters (BAQ) under 
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QUARTERS ALLOWANCE—Continued 
Basic allowance fof quarters (BAQ)—Continued 
Assigned to Government quarters—Continued 
Partial allowance entitlement—Continued 
37 U.S.C. 403(b), is entitled to ‘partial’? BAQ under 37 U.S.C. 1009(d). 
Neither the member’s temporary duty status, between permanent duty 
stations, nor his pay grade (E-4, less than 4 years’ service, or below) 
precludes him from receiving partial BAQ 
Rate payable 
Child support payments by separated or divorced member 
A member paying child support to divorced or estranged spouse who 
is also a member of the uniformed services is not entitled to an increase 
in basic allowance for quarters based upon the child support if the former 
or estranged spouse and child are provided adequate family-type quarters 
by the Government. 45 Comp. Gen. 146, overruled in part 
Occupancy of quarters 
Child support payments by separated or divorced member 
Basic allowance for quarters 
The basic allowance for quarters at the with dependent rate is not 
payable to a member living in adequate single-type Government quarters 
and paying child support to an estranged or divorced spouse when that 
spouse is also a service member and assigned to adequate family-type 
Government quarters. 45 Comp. Gen. 146, overruled in part 


REGULATIONS 
Promotion procedures 
Approval authority 
Employee grieved due to delay in processing promotion papers. 


Grievance Examiner found that although promotion papers reached 
personnel office and were acted upon by classification officers prior to 
beginning of new pay period, grievant’s papers were not approved by 
Personnel Officer until after beginning of new pay period. Grievance 
Examiner concluded that classification officer acted for Personnel Officer 
and ordered retroactive promotion. Award may not be implemented 
since agency regulations delegate authority to approve promotions to 
Personnel Officer and he has not further delegated that authority in . 
writing 

Collective bargaining agreement 

Provision of negotiated agreement calling for consistent and equitable 
application of merit promotion principles does not constitute a non- 
discretionary agency policy requiring agency to make promotions at 
any specified time or under specified criteria. The inclusion of a provision 
in a negotiated agreement does not automatically make it nondiscre- 
tionary for purposes of the Back Pay Act. A nondiscretionary provision 
for such purposes is defined at 5 C.F.R. 550.802(d) to mean one re- 
quiring an agency to take prescribed action under stated conditions or 
criteria. 55 Comp. Gen. 42 is distinguished 


RETIREMENT 
Civilian 
Contributions 
Backpay award 
Appropriation chargeable 
Employee recovered judgment in U.S. District Court providing for 
backpay and specifically calling for payment of Government’s contri- 
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RETIREMENT—Continued 

Civilian—Continued 

Contributions—Continued 

Backpay award—Continued 
Appropriation chargeable—Continued Page 

bution to Civil Service Retirement Fund. Where judgment specifically 
provides for payment of Government’s contribution to Civil Service 
Retirement Fund or similar funds, that contribution may be paid 
from Judgment Fund created by 31 U.S.C. 724a 

Where judgment entered in favor of employee calls for payment of 
backpay, but does not specifically mention or provide for payment of 
Government’s contribution to Civil Service Retirement Fund, that con- 
tribution may be paid from agency appropriations. B—-124720, May 15, 
1961, overruled 
Military personnel 

Retired pay. (See PAY, Retired) 


SET-OFF 

Contract payments 

Government’s status 

Army, although a mere stakeholder, became liable to Miller Act 
surety where surety notified Army of unpaid claims against contractor 
and asserted its prior rights to contract retainages, but where through 
clerical error, Army mailed final payments to contractor rather than to 
surety as agreed by all parties. Surety may be paid upon submission of 
evidence that all outstanding claims have been paid and surety assigns to 
Government any right it may have to recoup erroneous payments made 
to contractor 


SMALL BUSINESS ADMINISTRATION 

Authority 

Small business concerns 

Allocation of 8(a) subcontracts 

Determination to set aside procurement under section 8(a) of Small 
Business Act is matter for contracting agency and Small Business Ad- 
ministration, not GAO 
Loans 

Disaster 

Direct sale 

SBA is not authorized under existing legislation to sell direct disaster 
loans to Federal Financing Bank on guaranteed basis either individually 
or collectively. In absence of specific statutory authority or clear expression 
of congressional intent that SBA does have such authority to sell direct 
disaster loans in this manner, which, if allowed, could result in establish- 
ment of unlimited contingent liability against SBA without any congres- 
sional restraints, our Office cannot approve proposed procedure. More- 
over, SBA’s proposal to sell these loans with 100 percent guarantees is not 
consistent with its statutory authority to guarantee maximum of 90 per- 
cent of loans made in first instance by participating lending institu- 


Federal Financing Bank 
Small Business Administration (SBA) does have authority to issue cer- 
tificates to Federal Financing Bank (FFB) evidencing ownership of group 
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SMALL BUSINESS ADMINISTRATION—Continued 

Loans—Continued 

Sale—Continued 

Federal Financing Banks—Continued 

of SBA loans. Proposed financing arangements, as well as SBA’s cur- 
rent procedure of selling individual loans to FFB with recourse, is suf- 
ficiently similar from legal standpoint to financing arrangements our 
Office has approved in past. Also, SBA has same authority to sell loans to 
FFB with recourse as it has to sell to other purchasers 


SOCIAL SECURITY 

Medicare, Medicaid, etc. 

Reduction in Federal share 

Waiver 

Under section 1903(g) of the Social Security Act, 42 U.S.C. 1396b(g), 
as amended, the Secretary may waive otherwise required reductions in 
Medicaid payments to a State if he finds that the State’s showing for the 
last quarter of calendar year 1977 was (1) on its face, satisfactorily in 
compliance with specified statutory requirements and (2) valid (i.e., 
actually in compliance with those requirements). In order to have a satis- 
factory showing, subsection 1903(g)(1)(D) requires an annual on-site 
evaluation by the State. Even though the State of Colorado may have 
complied with the other requirements, the Secretary has no authority to 
grant it a waiver of reductions since he has been unable to validate the 
State’s compliance with that subsection 


STATES 
Contracts with Federal Government. (See CONTRACTS, Federal-State 
contracts) 

Federal payments in lieu of taxes 

Distribution to units of local government 

Federal revenues paid to a State under the statutes in section 4 of 
the Payments in Lieu of Taxes Act of 1976, 31 U.S.C. 1604, and dis- 
tributed by the State to a unit of local government, which unit is required 
by State law to pass these revenues directly to a financially independent 
school district, should not be considered “received” by the unit of local 
government, and should not be deducted from payments to that unit of 
local government under section 2 of the Act, unless that unit is legally 
responsible for provision of school services and has collected other tax 
revenues for that purpose. Payments passed through to other special or 
single purpose districts should be treated in a similar manner 


STATUTES OF LIMITATION 

Claims 

Date of accrual 

Compensation payments 
Back pay 

Employee of Federal Aviation Administration alleges he was detailed to 
a higher grade position from July 1968 to July 1969. Employee’s claim is 
barred by the statute of limitation which precludes consideration of a 
claim not received in our Office within 6 years after the date first accrued. 
Claim accrues on the date services in question were performed, not on 
the date that Turner-Caldwell was decided. 50 Comp. Gen. 607 and 34 
Comp. Gen. 605, distinguished 
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TAXES 

Federal payments in lieu of taxes 

To units of local government 

Deduction propriety 

Payments to units of local government under section 2(a)(1) of the 
Payments in Lieu of Taxes Act of 1976, 31 U.S.C. 1601-1607, are to be 
reduced only by the amounts of payments actually received by the units 
of local government under the statutes specified in section 4 of the Act, 
31 U.S.C. 1604. Thus, Federal revenues paid to a State under the 
statutes in section 4 and distributed by the State directly to a school 
district without being received or acted upon by a unit of local govern- 
ment should not be deducted from payments to that unit of local govern- 
ment under section 2(a)(1) of the Act, 31 U.S.C. 1602(a)(1). Payments 
to other single or special purpose districts should be treated in a similar 


TELEPHONES 

Contract for services 

Federal-State agreements 

Advance payments 
Legality 

Advance payment of capital cost of telephone equipment under con- 
tract for telephone services with State would be in violation of 31 U.S.C. 
529, even though a State is the recipient, since services to be provided by 
State are commercial in nature 


TORTS 

Claims under Federal Tort Claims Act 

Wrongful death 

Wrongful death judgment against United States for $373,431, appor- 
tioned equally by court among four heirs, is subject to interest limita- 
tions in 31 U.S.C. 724a (applied as it existed at time of judgment, prior 
to 1977 amendment), since each judgment beneficiary received severable 
and distinct amount less than $100,000 


TRANSPORTATION 
Mileage basis payment. (See MILEAGE) 


TRAVEL EXPENSES 

Fares 

Taxicabs 

Between residence and headquarters 
Outside regular working hours 

Paragraph 1-2.3e of the Federal Travel Regulations (FTR) was not 
intended to avthorize payment of taxicab fares where the use of public 
transportation is merely inconvenient. Commuting on other than the 
employee’s regular schedule involves a degree of additional inconveni- 
ence and for an employee who regularly uses public transportation, the 
most common form of inconvenience is variation in bus or train sched- 
ules. The requirement of FTR para. 1-2.3e of infrequency of scheduled 
public transportation is not satisfied by a mere showing that public 
transportation is not as readily available as at the height of rush hour__ 

The authority of FTR para. 1-2.3e to reimburse taxicab fares when 
an employee who is dependent on public transportation is required to 
work overtime is intended to be exercised only in limited situations 
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TRAVEL EXPENSES—Continued 
Fares—Continued 
Taxicabs—Continued 
Between residence and headquarters—Continued 
Outside regular working hours—Continued 
under stringent agency controls. An employee with a Monday-through- 
Friday workweek required to work overtime on weekends until 5:30 p.m., 
and to commute from work in the early evening hours corresponding to 
the time he normally commutes from work to home, may not be au- 
thorized taxicab fare on the sole basis that in the winter his travel occurs 
after sunset. Such factors as added risk and curtailment of public trans- 
portation would be for consideration 
Transfers 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 


WORDS AND PHRASES 
‘*Adverse agency action’”’ 

Protest filed with General Accounting Office (GAO) more than 10 
working days after receipt by protester of notice that another firm has 
been selected for award, despite pending protest filed with agency, is 
untimely since selection constituted adverse agency action as defined in 
GAO Bid Protest Procedures 
‘ ‘Agency’ ’ 

Employees of Postal Service contract compliance unit were transferred 
to General Services Administration (GSA) incident to a transfer of 
function. They are not eligible for relocation expenses under 5 U.S.C. 
5724 and 5724a since those sections restrict reimbursement to employees 
of an agency. The term “‘agency,”’ as defined in 5721(1) and 5 U.S.C. 105, 
excludes the United States Postal Service. Therefore, individuals who 
transfer to or from the Postal Service are not eligible for relocation 
expenses under 5 U.S.C. 5724 and 5724a 
‘*Basic ordering agreement”’ 

Procuring activity’s use of basic ordering agreement (BOA) to exclude 
previously unapproved suppliers that may be capable of furnishing ac- 
ceptable products and to effect sole-source procurements with BOA 
contractor contravenes ASPR 3-410.2(c)(1) (1976) ed.) prohibition 
against using BOA in any manner to restrict competition 
‘Date the claim first accrued”’ 

Employee of Federal Aviation Administration alleges he was detailed 
to a higher grade position from July 1968 to July 1969. Employee’s 
claim is barred by the statute of limitation which precludes considera- 
tion of a claim not received in our Office within 6 years after the date 
first accrued. Claim accrues on the date services in question were per- 
formed, not on the date that Turner-Caldwell was decided. 50 Comp. 
Gen. 607 and 34 Comp. Gen. 605, distinguished 
“‘Enforced’’ separation 

Where a base closure plan requires the transfer, using Government- 
furnished transportation, of dependents to the sponsor’s next permanent 
duty station, while the sponsor remains behind to implement base 
closure, ‘‘enforced’”’ separation exists within the contemplation of 37 
U.S.C. 427(b)(1), and the granting of Family Separation Allowance, 
Type II, is authorized 
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WORDS AND PHRASES—Continued 
‘Government as stakeholder’’ 

Army, although a mere stakeholder, became liable to Miller Act 
surety where surety notified Army of unpaid claims against contractor 
and asserted its prior rights to contract retainages, but where through 
clerical error, Army mailed final payments to contractor rather than to 
surety as agreed by all parties. Surety may be paid upon submission of 
evidence that all outstanding claims have been paid and surety assigns 
to Government any right it may have to recoup erroneous payments 
made to contractor 
‘‘Tmpairment’’ 

National Bureau of Standards finances operations in part by charges 
to users of its services, paid into Working Capitol Fund. Earned net 
income of the Fund must be paid into Treasury annually, except that it 
“may be applied first to restore any prior impairment” of the Fund. 
15 U.S.C. 278b (1976). Impairments contemplated by this provision are 
operating losses. Bureau may not retain profits to offset increased costs— 
caused by inflation—of replacing equipment or facilities, nor can Bureau 
calculate depreciation of equipment and facilities based on replacement 


Partial basic allowance for quarters 

A Navy member assigned Government single-type quarters (barracks), 
and who is ineligible for regular basic allowance for quarters (BAQ) 
under 37 U.S.C. 403(b), is entitled to ‘partial’? BAQ under 37 U.S.C. 
1009(d). Neither the member’s temporary duty status, between per- 
manent duty stations, nor his pay grade (E-4, less than 4 years’ service, 
or below) precludes him from receiving partial BAQ 
‘Procurement method coding”’ 

Coding of spare parts to require sole-source procurement under 
“approved source’ system within contemplation of Armed Services 
Procurement Regulation (ASPR) 1-313 (1976 ed.) cannot be used to 
preclude consideration of offers from previously unapproved sources 
which could otherwise qualify 
‘‘Received’’ 

Federal revenues paid to a State under the statutes in section 4 of the 
Payments in Lieu of Taxes Act of 1976, 31 U.S.C. 1604, and distributed 
by the State to a unit of local government, which unit is required by 
State law to pass these revenues directly to a financially independent 
school district, should not be considered “received” by the unit of local 
government, and should not be deducted from payments to that unit of 
local government under section 2 of the Act, unless that unit is legally 
responsibile for provision of school services and has collected other tax 
revenues for that purpose. Payments passed through to other special or 
single purpose districts should be treated in a similar manner- -------- 19 
‘‘Tier pricing’ 

Advance payment of capital cost of telephone equipment under con- 
tract for telephone services with State would be in violation of 31 U.S.C. 
529, even though a State is the recipient, since services ‘9 be provided by 
State are commercial in nature 
‘*To the greatest extent feasible’’ 

Indian Self-Determination and Education Assistance Act does not 
require award to Indian-owned economic enterprises because statute and 
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WORDS AND PHRASES—Continued 
‘To the greatest extent feasible’’—Continued 
regulations call for preference ‘“‘to the greatest extent feasible,” thus 
conferring broad, discretionary authority. Approval or disapproval by 
Department of Interior of proposed subcontract awards will not be 
disturbed by General Accounting Office unless arbitrary, capricious, 
or in violation of law or regulation 


Two step-increases 

Three employees were reassigned under competitive procedures to a 
position at the same GS grade having greater promotion potential. Re- 
assignment to a position at the same GS grade where a promotion is only 
potential or expected some time after reassignment falls short of an 
actual promotion or transfer to a “higher General Schedule position” 
under 5 C.F.R. 531.204(a). Consequently, the reassignment did not enti- 
tle the three employees to a two-step increase under 5 U.S.C. 5334(b) - - _- 


‘Value engineering’’ proposals 

Claimant’s unsolicited value engineering proposal recommending 
that Defense Logistics Agency require that faucets it procures be con- 
structed of zinc-based material corstitutes mere suggestion and is not 
within the exclusive list of intellectual property which can be purchased 
by Department of Defense under 10 U.S.C. 2386 (1976) 
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